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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued un- 
der regulatory laws administered in the Department of Agri- 
culture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946 ed. 601 et seq.) , the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1946 
ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported 
and the court cases published herein will be found at end of each 
monthly issue, and the cumulative yearly Index-Digest and Subject 
Index, lists of decisions reported, statutes, orders, etc., construed, 
and statistical and other tables will be found at the end of No. 12 
(December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U.S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 


(No. 2627) | 


In re ACME BREWERIES, INC. AMA Doc. No. 86-1. Decided Decem- | 
ber 28, 1950 | 


Validity of Order No. 86—Denial of Relief 
Requested by Petitioner—Dismissal of Petition 








Where petitioner, who owned and operated two breweries in California, and 
raised a part of its hop requirement upon its own hop ranch in Cali- | 
fornia, claimed that its activities with respect to its hops were those | 
of a “grower” and “consumer” rather than a “handler”, and that such 
activities were not subject to Order No. 86 issued under the Agricultural 
Marketing Agreement Act of 1937, as amended, which regulates the 
handling of hops grown in Oregon, California, Washington, and Idaho, 
on the ground that specifying the “use” of hops as a handling function 
was not authorized or valid under the act, or the Federal constitution, 1 
and that the activities were neither in the current of interstate com- 
merce, nor did they directly burden, obstruct, or affect such commerce, 
but that its production and use of hops are intrastate, and that the 
application of the Order to its 1949 crop violates the due process clause 
of the Fifth Amendment because it is arbitrary and capricious, and 
constitutes a taking of its property without due process of law, the 
Judicial Officer held that all of these contentions are untenable and, 
therefore, denied the relief requested by petitioner and dismissed its 
petition.* 

Jurisdiction and Scope of Review in Proceeding 
under Section 8c (15) (A) of Act 

In a review proceeding under section 8c (15) (A) of the act the jurisdiction 
is limited to questions of law, and whether brewer-growers such as 
the petitioner should be exempted from the operation of Order No. 86 
as a matter of desirability is a problem not within the scope of this | 
proceeding.* 

Consideration of Evidence Established in Promulgation Record 


It would seem that at least some of the petitioner’s grievances, such as its 
attack upon the Secretary’s finding, should be examined only from the 
standpoint as to whether the finding was substantiated by the record 
upon which it was made rather than upon the basis of de novo evidence | Pe 
in this proceeding, but since the petitioner makes claims of constitutional | 
invalidity such as confiscation of its property without due process of 
law and since both parties introduced evidence in this proceeding 
additional to the evidence in the promulgation record, all the evidence 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 


Index in this issue of Agriculture Decisions,—Ed, | * 
Ind 


1418 
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in this proceeding is considered as well as the evidence in the promulga- 
tion proceeding.* 


Administrative Interpretation of Statute— 
Brewer as Processor and Handler—Legislative History of Act 


2 Om NO 


Petitioner’s contention that there is no room under the act for an ad- 
ministrative interpretation of the act as to include its use of its hops 
as “handling”, cannot be sustained as it is apparent that Congress 

m- deliberately refrained from making any narrow circumscribed area 
for the operation of the term “handling” and left considerable discretion 
to the Secretary, the administrator of the statute. Whatever clues of 
intention the act provides are all in the direction of showing a very 
broad use of the word “handling.” It cannot be regarded as ultra vires 
for the Secretary to consider a brewer as a processor and as a handler 


nd of hops under the act. The act contains no exemptions for “producer- 

ali- | handlers.” It is clear from the legislative history of the act that 8c 

ose ; (13) (B) was not intended to exclude from the coverage of the act 

ich producers who engaged in the commercial processing and distribution 

- of the agricultural commodity produced by them.* 

~ Merger of Questions—Statutory Jurisdiction 

ion and Constitutional Authority 

on, Where petitioner argued that its use of its hops is not a handling in inter- 

m- | state commerce and raised questions of constitutionality under the 

ce, i commerce clause and jurisdiction under the act, the questions of 

the statutory jurisdiction and constitutional authority merge since the act 

use confers upon the Secretary the full reach of the commerce clause.* 

= Use of Hops by Brewer as Producer-Handler 

nd, as Constituting Interstate Commerce 

its Whether or not the petitioner’s handling is in the “current of interstate or 
foreign commerce” because of the predominant movement of hops in 
interstate commerce, petitioner’s intermingling of interstate and its 
own hops in its breweries and petitioner’s sales of beer in interstate 
commerce, Court decisions involving milk orders under the act establish 

‘ion that handling of milk physically intrastate in itself is validly regulated 

as i under the act and the commerce clause where such handling directly 

86 burdens, obstructs, or affects interstate commerce in milk or its 

this | products or where regulation of such handling is necessary in order 

to make effective the regulation of interstate handling, and it is con- 

cluded that the principle of the court decisions on milk applies also to 

its hops.* 

the i Constitutional Law—Due Process of Law— 

ord [ Prospective Application of Order 

nce | Petitioner’s complaint that the application of Order No. 86 to its 1949 crop 

nal is retroactive in nature because the restrictions of the Order came after 

; of planting, cultivating, fertilizing, etc., and therefore is in violation of 

ling the due process clause, is untenable as it is clear that the Order operates 

nce | upon marketing in use, not production, and was prospective in its 

a application.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 


| 
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Constitutional Law—Due Process of Law— 
Validity of Marketing Quotas 


That the property value of the excess of the commodity over the quota may 
be damaged or destroyed by the operation of the regulation or order 
is a result that is not a “taking” of property without due process of 
law. This is not a “condemnation” of property, or a “taking” by exercise 
of the power of “eminent domain.” It happens as the result of a 
legitimate exercise of the power of Government to regulate interstate 


commerce.* 


Constitutional Law—Due Process of Law—Hardship 


If a regulation is otherwise valid, it does not become inapplicable to one 
subject to it because of hardship in the individual situation of that one 


person.* 


Messrs. Norman A. Eisner and Haskell Titchell, of San Francisco, California, 
for petitioner. Mr. Edward E, Tuttle, of Los Angeles, California, for 
U.S. Hop Growers’ Association. Messrs. Albert B. Parker, John S. 
Griffin and Charles F. Lawrence for Production and Marketing Ad- 
ministration. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933), as amended and as supplemented 
and amended by the Agricultural Marketing Agreement Act of 
1937 (7 U.S.C. 601 et seq.). This section provides that any 
handler subject to an order may file a petition with the Secretary 
of Agriculture claiming that an order, a provision thereof, or an 
obligation imposed in connection therewith is “not in accordance 
with law” and ask that the order be modified or that he be 
exempted therefrom, the petitioner owns and operates two 
breweries in California and raises a part of its hop requirements 
upon its own hop ranch in California. Order No. 86 (14 F.R. 
3660) issued under the act which regulates the handling of hops 
grown in Oregon, California, Washington, and Idaho, treats the 
petitioner’s use of its 1949 hop crop in the same manner as if 
the hops were sold or otherwise marketed. The order provides 
in brief for determination of the carryover of hops, estimated 
consumptive demand, and the salable quantity of the respective 
year’s crop of hops which may be “handled.” This quantity is 
then apportioned among growers and each grower gets certifica- 
tion for the quantity of hops constituting his allotment. The 
quantity of hops representing the surplus of each grower is not 
certificated and cannot be sold or “used” for making malt 


* Reference to other points involved in this case will be found iff Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—-Ed. 
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beverages. “Use” of hops is included within the definitions of 
“handle” and “handler.” Pursuant to the order provisions, the 
petitioner is not allowed to use in its manufacture of beer all 
of its 1949 crop of hops. It is this limitation upon the use of its 
hops which precipitates the present controversy. The petitioner 
urges numerous grounds of invalidity for the order and the 
regulation which will be discussed hereinafter. 

An answer to the petition was filed by the Assistant Adminis- 
trator, Production and Marketing Administration. A hearing 
upon the petition was held before Presiding Officer John J. Curry, 
Office of Hearing Examiners, on December 15, 1949, in San Fran- 
cisco. At the hearing the petitioner was represented by Norman 
A. Eisner and Haskell Titchell, San Francisco, California, and 
the respondent was represented by Charles F. Lawrence and 
John S. Griffin, Office of the Solicitor. United States Department 
of Agriculture. Edward E. Tuttle of Los Angeles, California, 
appeared at the hearing on behalf of the United States Hop 
Growers’ Association but did not actively participate therein. 
He was permitted, however, to file a brief subsequent to the 
hearing. At the hearing, three witnesses were called on behalf 
of the petitioner. Seven exhibits were received. Some facts were 
stipulated including the statement in the petition that the peti- 
tioner “does not produce hops for other than its own use within 
the State of California, wherein said hops are grown.” After 
the hearing, the parties filed extensive briefs. 

The presiding officer issued his report on May 11, 1950, pro- 
posing that the relief requested by the petition be denied and 
that the petition be dismissed. The petitioner filed exceptions to 
the report and oral argument upon the exceptions was held 
before me in Washington, D. C., on September 18, 1950. Oral 
argument on behalf of the respondent was made by Albert B. 
Parker, Office of the Solicitor, United States Department of 
Agriculture. 

At the hearing, the petitioner’s evidence related generally to 
its expenditures in connection with its hop ranch and the 1949 
crop and what it would cost to purchase hops to replace the part 
of its crop not allowed to be used by it in the manufacture of 
beer. In addition, data and statistics as to the production and 
use of hops were given including the production of hops by four 
breweries, or subsidiary corporations, in the four western states 
covered by the order. The respondent’s evidence brought out 
the fact that under the order there were arrangements whereby 
the petitioner could market or use hops surplus to its allotment 
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through the use of the allotment or part of the allotment of a 
grower who did not wish to harvest or market his crop because 
of poor quality. The respondent also put in evidence as to the 
necessity for treating brewer-growers on the same basis as other 
growers under the order. In addition, the record, including 
transcript of hearing upon which the order was promulgated, was 
incorporated by reference. 


The main lines of the petitioner’s attack are that the protested 
provisions of the order are not authorized or valid under the 
act or the Constitution of the United States. As to lack of 
authority under the statute, the petitioner claims that its ac- 
tivities with respect to its crop are those of a “grower” and a 
“consumer,” not a “handler,” that such activities are not in the 
current of interstate commerce in hops or hop products and do 
not directly burden, obstruct or affect such commerce. The 
petitioner also makes the constitutional arguments that its pro- 
duction and use of hops are intrastate and cannot be regulated 
by the Federal Government and that the application of the order 
to the 1949 crop violates the due process clause of the Fifth 
Amendment because it is arbitrary, capricious, and constitutes 
a taking of the petitioner’s property without due process of law. 


Before commencing Findings of Fact and Conclusions, it should 
be observed that this is a review proceeding wherein our 
jurisdiction is limited to questions of law. Whether brewer- 
growers such as the petitioner should be exempted from the 
operations of the order as a matter of desirability is a problem 
not properly before us. This was a question for consideration in 
the proceedings whereby the order was promulgated, and the 
question was decided against brewer-growers such as the peti- 
tioner. Furthermore, there were findings by the Secretary of 
Agriculture purportedly upon the basis of evidence adduced at 
the hearing that the provisions complained of tended to effectuate 
the purposes of the act and that all the “handling” regulated was 
handling in the current of interstate commerce or directly bur- 
dened, obstructed or affected interstate commerce in hops or 
hop products. So that it would seem that at least some of the 
petitioner’s grievances, such as its attack upon the Secretary’s 
finding, should be examined only from the standpoint as to 
whether the finding was substantiated by the record upon which 
it was made rather than upon the basis of de novo evidence in 
this proceeding. But since the petitioner makes claims of con- 


1 Sprague Dairy Company et al v. Anderson, decided November 1946 by the United States 
District Court for the Northern District of Illinois. 
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stitutional invalidity such as confiscation of its property without 
due process of law and since both parties introduced evidence in 
this proceeding additional to the evidence in the promulgation 
record, all the evidence in this proceeding is considered as well 
as the evidence in the promulgation proceeding.’ 


FINDINGS OF FACT 


1. The petitioner, Acme Breweries, Inc., is a California cor- 
poration with its principal place of business at 762 Fulton Street, 
San Francisco, California. For at least the past several years it 
has operated two plants devoted to the manufacture of beer, 
one of which is located at San Francisco, California, and the 
other located near Los Angeles, California. In March 1944 the 
petitioner acquired a tract of undeveloped land containing about 
450 acres located in Sutter County, California, approximately 
120 miles from San Francisco. About 156 acres of the tract were 
planted in hops the first year (1944), an additional 60 acres were 
planted in hops in 1945, and the remainder of the present 300- 
acre hop yard was planted in 1947. Hops were produced in 1944, 
and the production increased each season thereafter up to the 
1949 season. In connection with its hop growing operations, 
petitioner, in addition to clearing the land, has erected a com- 
plete trellis system and buildings necessary for hop growing 
operation, and has equipped the property with modern agricul- 
tural equipment. Petitioner has an investment in its hop ranch 
in excess of one million dollars. 

2. On November 2, 1948, there was published in the Federal 
Register (13 F.R. 6448) a notice of public hearing covering a 
proposed marketing agreement and order upon hops. The pro- 
posed definition of “handle” in section 986.1(k) included “use” 
in addition to “market,” “ship,” “transport,” etc. Pursuant to 
the notice, a public hearing was held in Yakima, Washington, 
Salem, Oregon, and San Francisco, California, in November and 
December, 1948. At the hearing, R. E. Oehlmann, a hop and fruit 
grower and processor long familiar with hop growing and 
marketing and former Federal hop programs, gave the following 
testimony : 

“Q Have you prepared a statement with reference to the 

inelasticity of the demand of hops, Mr. Oehlmann? 

“A I have prepared a statement. It is very brief. 


2 Apparently there are some lingering doubts that the “jurisdictional fact’’ and “‘constitutional 
fact’’ exceptions to limited judicial review of administrative action are extinct. See e.g., 
Schwartz, Does the Ghost of Crowell v. Benson Still Walk, 98 U. of Pa. Law Rev. 163 (Dec. 
1949). 
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“Q Will you please proceed to read that statement if it relates 
to that subject? 

“A The hop market is exceedingly sensitive to the supply 
situation. 


“The brewing industry provides for all practical purposes the 
only outlet for hops. While hops are a necessary ingredient 
in the production of beer, the quantity used is small as related 
to other ingredients, current usage averaging less than .45 
_pounds of hops per barrel of 31 gallons. While some brewers 
might increase their hopping ration slightly if hops were 
cheap, in the main the hopping ration is standardized and is 
not affected by the price of hops. The quantity of hops used 
per barrel being determined by brewing practice the possi- 
bility of increased usage is limited to an increased consumption 
of beer. Unfortunately for the hop grower because of the 
relative unimportance of hops in the total cost of the beer, low 
price hops would not enable the brewer to reduce the price 
of his beer and thereby increase consumption. 


“Thus the market for hops is limited by the demand for beer 
and not to any measurable degree by the price of hops. 
“An oversupply of hops therefore has a much greater effect 
on the price than is the case with most commodities. Once a 
brewer is in a comfortable inventory position as to hops he 
can only be interested in additional supplies at extremely low 
prices. Hops, except for temporary storage, must be held under 
refrigeration and being bulky this type of storage space if 
obtainable is very costly. 

“Q In your opinion, Mr. Oehlmann, in order to be effective in 
its stated purpose, would the proposed marketing agree- 
ment and order have to apply to hops produced by a con- 
sumer thereof for his own use or not? 

“A I think very definitely it would have to apply to a con- 
sumer. 

“Q In connection with your reasons on that opinion, have 
you prepared a statement? 

“-. Tae. 

“Q Will you please proceed to give that statement? 

“A Regulations must cover all hops produced in the area 
whether for sale or for usage. 

“If any type of hop production or handling within the area 

were not affected by the Order, this would provide a loophole 

which not only would cause dissatisfaction among other 
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ites | growers and handlers, but would be an incentive for increased 
production or handling of the type not covered. 

ply | “Production and handling for usage directly burdens, ob- 
i structs and affects all interstate commerce in hops produced 

the within the area. Any such usage, if not supplied from such a 

ent source, would necessarily be supplied from other hops grown 

ted | within the area or from hops produced elsewhere and taken 

45 into consideration in determining the total market supply of 


hops. Any favorable effect of the operation of the Order upon 


er 

ve hop prices would be felt by a grower who used hops of his 
) ig own production. This would necessarily give such a grower- 
sed consumer a competitive advantage over other consumers whose 
ssi- supplies were subject to surplus restrictions. This could lead 
ion to increased production by brewers or other consumers, and 


the could render the surplus control provisions of the Order in- 
effective through consequent inability of the Control Board or 


ao the Secretary to confine the usage of hops produced in the 

area to the total salable quantity determined and established 

under the Order. Regardless of the volume of such usage, it 

oad would lead to dissatisfaction among other growers and con- 

| sumers, and inequities between growers and between brewers 

ect in administration of the Order.” (Santa Rosa Promulgation 
— Hearing Record, pp. 65-68.) 

ae 3. Following the hearing, briefs were filed including one by 

ewe the petitioner who asked, in effect, that the brewer-grower “be 

if exempted from the definition of ‘handle’ and be given a special 

status.” The Assistant Administrator, Production and Marketing 

si Administration, issued a Recommended Decision which was pub- 

oe lished in the Federal Register on April 2, 1949 (14 F.R. 1521). 

. This Recommended Decision retained “use” in the definition of 

- “handle” in section 986.1(k). In the Recommended Decision it 

was stated: 

- “Three Federal regulatory programs generally similar to that 

now proposed operated in this area from August 15, 1938 

- | through August 31, 1945, except for a suspension of the 

program for the crops of 1942 through 1944, when the price 

| exceeded parity. According to statistical data introduced by 

| a representative of the Department of Agriculture and made an 

ea exhibit in the hearing record, approximately 10 percent of the 

quantity of hops available for domestic consumption is nor- 

ea mally consumed within the area of these four States, the 

ole handling of which is to be regulated by the proposed marketing 


ler agreement and order. Approximately 98 percent of the hops 
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produced are used in the manufacture of beer. In 1947, 41 
brewers located in Oregon, California, and Washington pro- 
duced 6,476,623 barrels of beer, or only seven percent of the 
total national production of 91,291,219 barrels. It was testified 
at the hearing that, within the four States in this area, there 
is considerable interstate and intrastate movement of hops; 
and it was further testified that hops for such movement are 
comingled with hops for interstate and foreign movement to 
points outside the area. Hops for interstate and intrastate 
-handling are competitive. It would not be practicable to regu- 
late interstate handling without regulating intrastate handling. 
The statistics referred to above and testimony of dealers in- 
dicate that a very large part of the hops produced in the area 
move in interstate and foreign commerce.” 


4. Some exceptions to the Recommended Decision were filed. 
Exceptions filed by the United States Brewers’ Foundation, Inc., 
objected to the application of the salable and surplus percentage 
restrictions to hops used by a brewer that were produced by him. 
The final decision, issued by the Secretary of Agriculture and 
published in the Federal Register on June 3, 1949 (14 F.R. 2920), 
states in this connection: 


“(1) Exception was taken to the restriction through the 
application of the salable percentage to hops grown by a 
brewer for his own use. It was contended that such restriction 
amounts to a control of a brewer’s consumption of hops. The 
salable percentage does not control the consumption of hops by 
a brewer, but it does limit, to the same extent and in the same 
manner as is true of all growers, the amount of hops of his own 
production which he may use. Since it is necessary to include 
hops produced by brewers in computing total and salable 
production, it is also necessary to require application of the 
salable percentage to such hops to prevent the excess from 
entering into the channels of commerce. Any other course 
would be manifestly unfair to growers other than brewer- 
growers, in that it would increase the amount of surplus to be 
withheld by others to the extent brewer-growers failed to 
withhold their proportionate share. The act specifies that the 
apportionment of the surplus burden among all producers 
shall be equitable. The exception, therefore, is denied.” 


5. Petitioner’s production of hops on its hop yard in 1949 
amounted to 2,217 bales, containing 435,287 pounds of hops. On 
the basis that the surplus applicable to hop production during 
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the 1949 season is 23.0 percent of such production, petitioner is 
charged with a surplus of 100,116 pounds of hops. 


6. Petitioner purchases large quantities of hops and hop prod- 
ucts from others for use in brewing operations at its two plants. 
In 1947, petitioner purchased 402,516 pounds of hops and 12,617 
pounds of lupulin; in 1948 it purchased 275,378 pounds of hops 
and 8,000 pounds of lupulin; and in the first eight months of 
1949 it purchased 50,627 pounds of hops and 1,791 pounds of 
lupulin. A large portion of the 1947 purchases, all the 1948 pur- 
chases, and all the purchases made during the first eight months 
of 1949 were from dealers located outside California. The peti- 
tioner admitted that the hops and lupulin so purchased from 
dealers outside of California were produced in states other than 
California. 


7. Petitioner’s total production of beer at both plants has been 
as follows: in 1947, 1,159,089 barrels; in 1948, 862,305 barrels; 
and during the first eight months of 1949, 459,475 barrels. At 
the present time, petitioner makes about 14 percent of the total 
volume of beer produced in California. Petitioner sells about 15 
percent of the beer produced in California which moves out of 
that state. For the first eight months of 1949, petitioner shipped 
about 150 carloads (each carload averaging about 90 barrels) of 
its beer out of California. These interstate shipments were made 
to Washington, Oregon, Arizona, Texas, Utah, and Nevada. 

8. Petitioner had the opportunity to enter into arrangements 
whereby it could use its surplus hops in its brewing operations 
through negotiations with growers who did not wish to harvest 
their crops because of poor quality. This would call for payment 
of some consideration, however, to the growers whose allotments 
would be used for certification of petitioner’s surplus hops. 


CONCLUSIONS 
I 


The petitioner’s first argument, and it is basic to much of the 
petitioner’s case, is that the Secretary exceeded his statutory 
jurisdiction in making the petitioner’s use of its own-produced 
hops a “handling” of hops subject to regulation under the order. 
The petitioner contends that “marketing” is what the act applies 
to and that its only functions with respect to its crop are those of 
a grower and a consumer, functions which are exempt from the 
operation of the act. To support this position, the petitioner in- 
vokes section 8c(13)(B) which provides, ‘No order issued under 
this title shall be applicable to any producer in his capacity as a 
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producer,” and several court decisions such as Stark v. Wickard, 
321 U.S. (1944), involving milk orders which state that the 
regulatory portions of the act apply to “handlers” and not “pro- 
ducers” or “consumers.” The petitioner argues that Congress 
intended by the word “handling” the ordinary usage in the field 
of the marketing of agricultural commodities, that is the buying 
and selling of the commodity or the channels by which com- 
modities go from the producer to the consumer, that consumption 
by the grower is not included and that if Congress intended the 
latter, there would be specific covering provisions such as those 
in the Agricultural Adjustment Act of 1938 (7 U.S.C. 1280 et 
seq.) with respect to farm consumption of grain that were in- 
volved in Wickard v. Filburn, 317 U.S. 111 (1942). The petitioner 
says that there is no room under the statute for such an ad- 
ministrative interpretation of the act as to include its use of its 
hop crop as “handling.” 


The act does not define “handling” other than to say in section 
8b that the Secretary of Agriculture shall have power to enter 
into marketing agreements with “. . . processors, producers, 
associations of producers, and others engaged in the handling of 
any agricultural commodity or product thereof... .” Similar 
language appears in 8c(1) with respect to the issuance of orders. 
In both cases the handling must be in the current of interstate 
or foreign commerce or directly burden, obstruct, or affect inter- 
state or foreign commerce in the commodity or product thereof. 
Otherwise there are no restrictions upon the term “handling” 
except as specified in 8c(13)(A) and (B), the first of which 
provides exception for retailers of agricultural commodities, 
except milk and its products, and the latter, as quoted above, 
states that no order shall be applicable to any producer in his 
capacity as a producer. 

As we have seen, there is no definition of “handling” in the 
act. Although the issuance of orders under the act is limited in 
8c(2) to specified commodities, there are no limitations upon 
the commodities which may become subjects of marketing agree- 
ments. Since many commodities are therefore covered by the 
act, it seems apparent that Congress deliberately refrained from 
making any narrow circumscribed area for the operation of the 
term“handling” and left considerable discretion to the Secretary, 
the administrator of the statute. Whatever clues of intention 
the act provides are all in the direction of showing a very broad 
use of the word “handling.” For example, as we have noted above, 
8b and 8c(1) refer to “processors” and others engaged in 
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“handling.” Section 9(d) (8) of the act dealing with “processing” 
taxes says that “ ‘processing’ means any manufacturing or other 
processing involving a change in the form of the commodity or 
its preparation for distribution or use, as defined by regulations 
of the Secretary of Agriculture; and in prescribing such regula- 
tions the Secretary shall give due weight to the customs of the 
industry.” The first few years of the administration of the act 
reveal the broad scope understood by the term handling with 
marketing agreements covering as handlers such a wide range as 
grain distillers, gum turpentine and gum rosin processors, rice 
millers, bee shippers, tobacco buyers, and canners of canning 
crops.* 

We cannot regard it as ultra vires for the Secretary to regard a 
brewer as a processor and as a handler of hops under the act. It 
is true, of course, that in the usual case a processed agricultural 
commodity is made up in whole or large part of the raw agricul- 
tural commodity which is not the case with hops which constitute 
only a small percentage of the malt beverage in the manufacture 
of which they are used. But as far as the act and its objectives 
go, we think that this difference is one of degree rather than 
principle. Practically the only use for hops is in the manufacture 
of malt beverages. The petitioner is not a “consumer” in the 
same category as “milk consumers.” It is a commercial user, a 
“processor” of hops engaged in the “handling” of hops. 

Furthermore, the act contains no exemptions for “producer- 
handlers.” It is clear from the legislative history of the act that 
8c(13) (B) was not intended to exclude from the coverage of the 
act producers who engaged in the commercial processing and 
distribution of the agricultural commodity produced by them.‘ 
Moreover, the hop provisions of the act, enacted after 8c(13) (B), 
provide for equitable apportionment among producers of the 
total quantity of hops permitted to be handled.’ Thus, insofar 


® See Nourse, Marketing Agreements under the AAA, The Brookings Institution (1935), 
Chapter III. 

4 Hearing on H.R. 5585, 74th Congress, 1st Session, pp. 14, 27, 44, 54, 110, 234, 239, 376 382. 

5 “Sec. 8¢(6)(G) In the case of hops and their products, in addition to, or in lieu of, the 
foregoing terms and conditions, orders may contain one or more of the following: 

“(i) Limiting, or providing methods for the limitation of, the total quantity thereof, or of 
any grade, type, or variety thereof, produced during any specified period or periods, which 
all handlers may handle in the current of or so as directly to burden, obstruct, or affect 
interstate or foreign commerce in hops or any product thereof. 

“(ii) Apportioning, or providing methods for apportioning, the total quantity of hops of 
the production of the then current calendar year permitted to be handled equitably among all 
producers in the production area to which the order applies upon the basis of one or more 
or a combination of the following: The total quantity of hops available or estimated will 
become available for market by each producer from his production during such period; the 
normal production of the acreage of hops operated by each producer during such period upon 
the basis of the number of acres of hops in production, and the average yield of that acreage 
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as the petitioner contends that the order operates upon it as a 
grower, section 8c(6)(G) (ii) specifically authorizes apportion- 
ment among producers. 

It is the petitioner’s commercial use of the hops in its brewing 
business, however, that makes the petitioner a handler with 
respect to its hop crop. The hop provisions of the act provide 
for adjusting the quantity of hops that move off the farms in 
the channels of trade to the consumptive demand for hops which 
is their use in the manufacture of beer. The petitioner’s need 
for hops is part of that consumptive demand, its use of hops is a 
processing of hops, the Secretary found upon evidence adduced 
at the promulgation hearing that it would be necessary to treat 
brewer-growers on the same basis as other growers, to regard 
brewers as handlers, and we cannot agree with the petitioner 
that the statute precludes inclusion of the use of processing of 
hops by the grower in the definition of “handling.” 


II 


Another ground of invalidity under the act advanced by the 
petitioner is that its use of its hops is not handling which is in 


the current of interstate or foreign commerce or which directly 
burdens, obstructs or affects interstate or foreign commerce in 
hops or products thereof. The petitioner also raises the question 
of constitutionality under the commerce clause of Article I of the 
Constitution. Since it is settled that the act confers upon the 
Secretary the full reach of the commerce clause, United States v. 
Wrightwood Dairy Company, 315 U.S. 110 (1942), the questions 
of statutory jurisdiction and constitutional authority merge. 


The record shows that the market for hops is national. Most 
of the hops subject to the order move into interstate commerce 
for use throughout the country. The petitioner itself purchases 
and uses hops produced outside California and also uses some 
foreign hops, and apparently these are intermingled with the 
hops produced by petitioner in its manufacture of beer. Substan- 
tial quantities of petitioner’s beer moves out of California. With 


during such period as the Secretary determines to be representative, with adjustments de- 
termined by the Secretary to be proper for age of plantings or abnormal conditions affecting 
yield; such normal production or historical record of any acreage for which data as to yield 
of hops are not available or which had no yield during such period shall be determined by the 
Secretary on the basis of the yields of other acreage of hops of similar characteristics as to 
productivity, subject to adjustments as just provided for. 

“(iii) Allotting, or providing methods for allotting, the quantity of hops which any handler 
may handle so that the allotment fixed for that handler shall be limited to the quantity of hops 
apportioned under preceding section (ii) to each respective producer of hops; such allotment 
shall constitute an allotment fixed for that handler within the meaning of subsection (5) of 
section 8a of this title (U.S.C., 1940 edition, title 7, sec. 608a).” 
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these facts true, the petitioner has not impeached the validity of 
the finding that all handling regulated by the order is “in the 
current of interstate or foreign commerce or directly burdens, 
obstructs or affects interstate or foreign commerce in hops or 
products thereof.” Whether or not the petitioner’s handling is 
in the “current of interstate or foreign commerce” because of 
the movement of hops in interstate commerce, petitioner’s inter- 
mingling of interstate and its own hops at its breweries and 
petitioner’s sales of beer in interstate commerce, there is a long 
list of court decisions involving milk orders under the act 
establishing that handling of milk physically intrastate in itself 
is validly regulated under the act and the commerce clause of 
Article I of the Constitution where such regulation directly 
burdens, obstructs or affects interstate commerce in milk or its 
products or where regulation of such handling is necessary in 
order to make effective the regulation of interstate handling. 
United States v. Wrightwood Dairy Company, supra; United 
States v. Adler’s Creamery, Inc., 107 F.(2d) 987 (C.C.A. 2d, 
1939); Crull v. Wickard, 137 F.(2d) 406 (C.C.A. 6th, 1943); 
Balasz et al. v. Brannan, 87 F. Supp. 119 (N.D. Ohio, 1949) ; 
Beatrice Creamery Company et al. v. Anderson, 75 F. Supp. 363 


(D. Kansas, 1947); Sprague Dairy Company et al. v. Anderson, 
decided November 1946 by the United States District Court for 
the Northern District of Illinois. 


In one of the most recent cases on this subject, the Circuit 
Court of Appeals for the Third Circuit held in Titusville Dairy 
Products Co. v. Brannan, 176 F.(2d) 332 (1949), cert. denied, 
338 U.S. 905, that the milk handling of a Pennsylvania milk 
dealer who distributed in Pennsylvania milk produced in Penn- 
sylvania was subject to the milk order under the act regulating 
the handling of milk in the New York City area when the dealer’s 
plant was approved by the New York health authorities for the 
sale of milk there. The court said: 


“According to statistics in the Department hearings, in 1937 
about five billion pounds of milk were shipped into the city of 
New York, about half of it across state lines; Pennsylvania 
shipped about 17% of the total, second only to the state of 
New York itself. Consequently, we think it would be rash 
indeed to disturb the administrative finding that the Titusville 
output, wherever shipped, when within the purchasing area of 
a great market like that here involved, was either in the 
current of, or affected, interstate commerce, Indeed, were we 
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to examine the question de novo, we should doubtless reach 
the same conclusion.” 


It was not unreasonable or arbitrary for the Secretary to deter- 
mine that exemption of brewers who are growers from the 
requirements of the order might defeat the order’s purposes. It 
is quite obvious that such a result might take place. Other brewers 
could readily buy or lease hop ranches and whether they did or 
not, brewers such as the petitioner who are also growers® would 
have an inequitable advantage over all non-brewer growers and 
would upset or throw out of adjustment the marketing plan of 
the act and order for hops—adjustment of the quantity moving 
off the farms to consumptive demand which consists almost ex- 
clusively of use in malt beverages. Use of its hop surplus by the 
petitioner would mean that an equivalent quantity of hops would 
not move in a market national in nature. The petitioner’s use 
of its hops is in competition with hops moved in interstate com- 
merce. It should not be overlooked, either, that there is nothing 
in the order to prevent petitioner from selling its hops in inter- 
state commerce if it chooses to do so. We think that the principle 
of the court decisions on milk cited above applies also to hops. 


III 


The principal grievance of the petitioner on the grounds of 
lack of due process of law seems to be that the application of the 
order to the 1949 crop is retroactive in nature since the restric- 
tions of the order came after planting, cultivating, fertilizing, 
etc. As to this question, it is clear that the order operates upon 
marketing and use, not production, and was prospective in its 
application. Mulford v. Smith, 307 U.S. 38 (1939). In that case, 
the United States Supreme Court held that there was no illegal 
retroactive effect in the imposition of marketing quotas upon 
tobacco after the planting of the crop. In Wickard v. Filburn, 
cited above, the Court held that the imposition of greater restric- 
tions upon marketing than were applicable at the time of the 
planting of the wheat crop was not violative of the due process 
clause. These cases and also cases under this act, Edwards v. 
United States, 91 F.(2d) 767, 785 (C.C.A. 9th, 1937), Wallace v. 
Hudson-Duncan & Co., 98 F.(2d) 985, 991 (C.C.A. 9th, 1938), 
and United States v. Goldsmith Fruit Co., 19 F. Supp. 147 (S.D. 
Florida, 1937), uphold the validity under the due process clause 

6 Brewer-growers produced in 1949, either directly or through affiliates or subsidiaries about 


1,720,000 pounds of hops (tr. of hearing upon petition, pp, 118, 118, 119). Total production for 
1949 in the four states covered by the order was approximately 50,744,224 pounds. 
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of marketing quotas for agricultural commodities. That the 
property value of the excess of the commodity over the quota may 
be damaged or destroyed by the operation of the regulation or 
order is a result that is not a “taking” of property without due 
process of law. This is not a “condemnation” of property, or a 
“taking” by exercise of the power of “eminent domain.” It 
happens as the result of a legitimate exercise of the power of 
Government to regulate interstate commerce. 


Petitioner claims that the inability to use part of its crop for 
manufacture increases its cost of production of the rest of its 
crop to a point in excess of the market price to its brewer- 
competitors who buy their hops in the market. Under these 
circumstances, it says that the hop order cannot be applied to 
its 1949 crop. The petitioner says, too, that an ordinary grower 
is compensated for holding part of his crop off the market in 
the way of increase in value for the rest of his crop.’ Because 
of its status as brewer-grower, the petitioner claims that it does 
not get such compensation. As a grower, the petitioner gets the 
same benefits as any other grower in the way of increase in value 
for the marketable or commercially usable portion of its crop. 
The petitioner is free to sell this part of its crop in the market. 
If petitioner were not treated as all other growers, it would 
receive the benefit of the restrictions upon other growers without 
making its prorata contribution. Because the petitioner also 
uses hops, or because its costs for the part of its crop which it 
may use or sell may be higher than the market prices paid by 
other brewers does not result in lack of due process of law insofar 
as the petitioner is concerned. Whatever hardship results to the 
petitioner because of its unique status or because its production 
costs are high, the order provisions are not thereby invalidated 
as to the petitioner. It is always an inevitable result of regulation 
that some persons subject thereto are not free to conduct the 
regulated activity in the way that they would like. If a regulation 
is otherwise valid, it does not become inapplicable to one subject 
to it because of hardship in the individual situation of that one 
person. Wickard v. Filburn, supra; Bowles v. Willingham, 321 
U.S. 508 (1944); Hegeman Farms Corp. v. Baldwin, 293 US. 
163 (1934); Wawa Dairy Farms, Inc. v. Wickard, 149 F.(2d) 
800 (C.C.A. 3d, 1945). 

We should observe, too, that the effect of the regulation upon 
the petitioner is not quite as drastic as represented. The petitioner 


7 Respondent’s Exhibits 8 and 6 in the record of this proceeding show that prices for the 
1949 crop were substantially higher than 1948 prices, 





could have refrained from harvesting the surplus portion of its 
crop, an activity which is a substantial part of the cost of pro- 
ducing hops, and it had the opportunity of minimizing any loss 
with respect to its surplus by utilizing a permissible arrangement 
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whereby there were available certificates of growers whose : 
salable hops were not marketed due to poor quality, etc. Any 
uncertificated hops of its own crop might be usable by it in | 


future years when no program under the order is in effect. We 


might mention, also, that the order and its effects did not come 


.as a surprise, without warning or notice, as suggested by the 
petitioner. A trade paper, “The Hopper,” starting in December 
1947, published a number of articles upon developments in the 
formulation and progress of a proposed marketing agreement 
and order which finally culminated in the issuance of the order 
protested here. The petitioner’s officers were aware of the 
preparations and development of the program contained in the 
order. 
IV 


We have attempted to discuss specifically every important point 
raised by the petitioner. Any objections, exceptions, or conten- 
tions not so discussed that are inconsistent with this decision 
and order are overruled. In conclusion, the petitioner has not 
established any illegality in the issuance of the order or in its 
application to the petitioner. Therefore, the petition should be 
dismissed. 

ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed. 


(No. 2628) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Doc. No. 
442. Decided December 4, 1950. 


Increase in Rates and Charges 


Since the parties are agreed respondent’s petition for increased rates is 
granted and respondent is authorized to put into effect the rates re- 
quested in its petition, notice of which was published in the Federal 
Register on November 18, 1950, and, for good cause shown, this order 
shall become effective in less than 30 days. 


Mr. John J. Murray for Livestock Branch, Production and Marketing 
Administration. Mr. Philip H. Coad, of Cleveland, Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


The respondent is now operating under an order issued on 
October 6, 1950 (9 A. D. 1202), continuing in effect the provisions 
of a previous order dated August 7, 1946 (5 A. D. 596). 


On November 8, 1950, respondent filed a petition requesting 
that it be authorized “to publish, file with the Secretary, and 
collect on and after December 9, 1950” certain rates and charges. 


Notice of the petition filed on November 8, 1950, was published 
in the Federal Register on November 18, 1950. This notice set 
out all of the rates requested in the petition and provided an 
opportunity for any interested person to be heard in the matter. 
No objection to the action petitioned for has been filed with the 
Hearing Clerk. 


On December 4, 1950, the Livestock Branch, Production and 
Marketing Administration, filed an answer recommending that 
the petition be granted. 


Inasmuch as the parties are agreed, and there has been no 
objection, the petition is granted and the respondent is authorized 
to put into effect the rates requested in its petition and published 
in the Federal Register on November 18, 1950. Respondent shall 
continue to file the reports which it has been filing under the 
order of June 24, 1942 (1 A. D. 438). 


The respondent who must prepare for and be ready to comply 
with the provisions of this order has requested that it become 
effective on December 9, 1950. The Packers and Stockyards Act 
provides that no order of this nature shall become effective in 
less than 5 days after the date thereof. Any undue delay in 
making this order effective may adversely affect marketing con- 
ditions. Accordingly, good cause is found for making it effective 
in less than 30 days. 


This order shall become effective on the 9th day of December 
1950, and remain in effect for a period of one year following 
that date. 


Copies of this order shall be served upon the parties by regis- 
tered mail or in person. 


(No. 2629) 


In re Sioux City Stock YARDS COMPANY. P&S Doc. No. 425. 
Decided December 6, 1950. 
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Increase in Rates and Charges 


Inasmuch as the parties are agreed and no objections have been filed, 
respondent’s petition is granted and it is authorized to file a new and 
higher rate schedule and permitted to file its reports semi-annually 
instead of quarterly, and, for good cause shown, this order shall become 
effective in less than 30 days. 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing 
Administration. Mr. Ashley Sellers, of McFarland and Sellers, Washing- 
ton, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.), in which a basic 
order prescribing reasonable rates was entered on December 13, 
1934. Supplemental orders have been entered from time to time, 
the most recent being an order entered February 9, 1950 (9 A.D. 
203). 

On November 3, 1950, the respondent filed a petition requesting 
(1) modification of some of the temporary rates and charges, 
and (2) that it be permitted to file reports setting out income 
and expenses, etc., on a semi-annual basis instead of quarterly. 
The respondent bases its request for increases in rates on the 
ground that it will have a very substantial increase in operating 
expenses which it will be compelled to incur as a result of in- 
creases in wage rates and salary schedules to which it is now 
committed as a result of a wage agreement with its organized 
employees for the yearly period beginning November 1, 1950. 
Respondent states, that further labor costs will be incurred as a 
result of increasing the wages of other employees not covered by 
the new labor contract and that, in addition, the contract pro- 
vides for pension benefits to respondent’s employees. The petition 
recites that, as a consequence, respondent’s new labor contract 
and increased labor costs resulting therefrom will require the 
respondent to incur during its coming fiscal year an additional 
labor cost of approximately $83,000.00 and that these increases 
in labor costs, together with the increase in taxes, will in- 
crease respondent’s allowable operating expenses approximately 
$101,000.00. 

Notice of the petition for modification was published in the 
Federal Register on November 10, 1950 (15 F.R. 7649). No 
protests to such requested increases have been received. 

The Livestock Branch, Production and Marketing Administra- 
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tion, on November 28, 1950, filed an answer recommending that 
the petition filed by respondent be granted. 

Accordingly, subject to the conditions outlined below, respon- 
dent shall forthwith publish and file a tariff amendment setting 
forth the following rates and charges for yarding livestock and 
margins on sales of feed in lieu of the corresponding rates and 
charges now in effect: 


YARDAGE CHARGES 


CATTLE: 
a I. ns c:caidniesiiendniliineadiedentnenmiibe 70¢ per head 
TR Git i nsees ci ceticernreniccrnn eS? S&S 
Resales in Commission Division._.....___-- —_— 3 
CALVES: 
I ia i aan = 
EROOE Cir POROUS a oe a6. °° 
Resales in Commission Division___..._----_- oe * 
HOGS: 
I I oi icccscts eis cdesesenatomenniamenapeniaes ees 
Bi TN i ae aaaene mS 2 
Resales in Commission Division.__.___-_--_-- es 
SHEEP: 
Ne DRI onc ctia nica _o = 
NE i a i lal — 
Resales in Commission Division__._-.------ or 
MARGINS ON SALES OF FEED 
an I isis on ce seclntanitiiae $12.00 per ton 
IW seccea se shins cs wie cial aacensinobianieiatndiale aie” * 
I Sai siah hic as icici oleracea ig an eon itaniias aan tte .50 per bu. 
i i a a a ae a? * 


The foregoing rates and charges by the respondent shall re- 
main in effect until March 24, 1952, unless hereafter modified 
by order. The conditions set forth in the order of July 3, 1946, 
with reference to the filing of reports shall continue to be in 
effect except that such reports shall be filed semi-annually instead 
of quarterly. 

The respondent, which must prepare for and be ready to 
comply with this order on its effective date, has requested that it 
become effective at the earliest possible date. The Packers and 
Stockyards Act provides that orders of this nature shall not be 
effective in less than five days after the date thereof and that 
no changes shall be made in rates and charges except after ten 
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days’ notice to the public by the person making the changes, 


unless the Secretary of Agriculture, for good cause, allows the 
changes on less notice. Any undue delay in making the order 
effective may adversely affect marketing facilities. Accordingly, | 
good cause is found for making this order effective in less than | 
thirty days. Therefore, this order shall become effective on the 


eleventh day after service upon the respondent or its attorney. 
Copies hereof shall be served by registered mail or in person. 


(No. 2630) 


In re THE MARKET AGENCIES OPERATING AT THE NORTH SALT 
LAKE UNION STOCK YARDS. P&S Doc. No. 457. Decided 
December 29, 1950. 


Extension of Rates and Charges 


Since the parties are agreed respondents’ petition requesting an extension 
of the current rates is granted, and, for good cause shown, this order 
shall become effective in less than 30 days. 


Mr. John J. Murray for Production and Marketing Administration. Mr. C. L. 
Mills, of North Salt Lake City, Utah, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are presently operating under an order dated October 23, 1950 (9 
A.D. 1211), continuing until January 6, 1951, an authorization 
to assess the current rates. The rates currently authorized are 
set out in an order dated October 21, 1948 (7 A.D. 947). 

By petition filed on December 22, 1950, respondents have re- 
quested a “one year extension” of the current rates. 

On December 28, 1950, the Livestock Branch, Production and 
Marketing Administration filed an answer recommending that 
the petition be granted. 

Inasmuch as the parties are agreed the petition is granted and 
respondents are authorized to continue to charge the rates 
presently authorized. Respondents shall continue to file the re- 
ports required by the order of October 21, 1948. 

The schedule of rates currently in effect was authorized by 
the order of October 21, 1948. That order was preceded by a 
notice published in the Federal Register. No interested person 
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protested the action proposed. This order merely continues in 
effect rates which have been authorized for about two years. 
In view of the foregoing, it is found that notice and public 
procedure are unnecessary. 

The respondents who are affected by this order wish to have 
it become effective on January 7, 1951. No increase in cost to 
the public is involved and undue delay in making this order 
effective may adversely affect operations at the stockyard. Ac- 
cordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on January 7, 1951, and 
remain in effect for a period of one year following that date 
unless changed by further order during that period. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 2631) 


C & C PRODUCE Co. v. RAGO PrRopUCE Co. PACA Doc. No. 5110. 
Decided December 4, 1950. 


Dismissal of Petition for Rehearing and Reconsideration 


Respondent’s petition for rehearing and reconsideration is dismissed where 
the previous order is supported by the evidence and the law in the case. 


Effect of Failure to Secure License upon Right to Bring Action 


Failure to secure a license by complainant is not a bar to prosecution by it 
of a cause of action under the act for failure to pay a balance of the 
purchase price of a perishable agricultural commodity purchased by 
respondent from complainant. 


Mr. George C. Lyon of Moss, Lyon & Dunn, of Los Angeles, California, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING PETITION FOR REHEARING AND 
RECONSIDERATION OF ORDER 
In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on July 7, 1950,* awarding reparation to com- 
plainant, in the amount of $5,195.02, plus interest. The order was 
based upon the finding that respondent, during the period from 
June 5, 1948 to August 16, 1948, purchased and accepted from 
complainant seventeen or more truckloads of fruits and vege- 


*9 A.D. 831.—Ed. 
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tables at a total agreed price of $32,359.90, and paid or was 
allowed credits thereon to the extent of $27,164.88, leaving a 
balance of $5,195.02, still due and owing. 


As a part of the decision it was also found that complainant 
was not licensed under the act, although subject to license, 
during the period of the first four transactions between the 
parties, which transactions involved an amount in excess of 
complainant’s claim in this proceeding. However, after due con- 
sideration of respondent’s contention that complainant’s first 
four contracts were therefore unlawful and hence unenforceable 
by him, it was concluded that complainant’s failure to obtain a 
license did not defeat his claim because the act did not, by its 
terms, render the contracts of unlicensed persons unenforceable, 
but instead provided other penalties for non-compliance with its 
licensing requirements. We felt that in such case it was not 
within our province to enlarge the penalties provided by Con- 
gress, by barring complainant in this proceeding on the ground 
that he was not licensed under the act during the period of the 
first four transactions involved herein. 


On July 19, 1950, which was within the ten day period allowed 
by section 47.24(a) of the rules of practice, respondent filed a 
petition for rehearing and reconsideration, assigning as error 
the conclusion that complainant’s contracts were enforceable by 
him notwithstanding the finding that he was not licensed when 
the first four contracts were made. Respondent’s argument con- 
cludes with the assertion that “... the Department is not only 
according complainant the same rights as if he were licensed, 
but is providing a forum for the enforcement of his unlawful 
acts.” Although this concluding statement appears to challenge 
the jurisdiction of the Secretary in that it refers to our “provid- 
ing a forum” to an unlicensed dealer, such is not the gist of re- 
spondent’s petition. Rather, the argument set forth in the petition 
concerns complainant’s substantive rights under his allegedly 
unlawful contracts, not his right to the forum. If respondent’s 
contention were merely that an unlicensed person has no right 
to file a petition with the Secretary, under the Perishable Agri- 
cultural Commodities Act, it could be answered summarily by 
reference to section 6(a) of the act, which provides that ‘‘any 
person” complaining of a violation may apply to the Secretary. 
The term “any person” is not limited to licensed dealers. Only the 
question of whether respondent is licensed or subject to license 
affects the jurisdiction of the Secretary and complainant’s right 
to the forum. 
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Instead, the real argument of the petition is that the Secretary, 
in this case, should have denied complainant relief in accordance 
with the general rule, supported by the great weight of authority 
and set forth in innumerable cases, to the effect that if, by statute, 
a license is required to engage in a particular business, any con- 
tracts made by an unlicensed person in that business are unen- 
forceable by him. The rule stems from the ancient doctrine that 
illegal bargains are void. 


This rule, which respondent so earnestly advances, has been 
adhered to in many cases. Although it is involved most frequently 
in litigation under the Blue Sky Laws of the various States, it 
also arises in cases involving a great variety of other licensing 
statutes. The principle has become so firmly established that many 
of the cases, especially the older ones, seem to apply it without 
much inquiry into the reason behind the rule or the applicability 
of that reason to the particular circumstances involved. However, 
even in the older cases, the rule is not universal in its application. 

The rule is qualified by the exception that where a contract is 
not evil in itself, and its validity is not denounced as a penalty by 
the express term of, or the rational implications from the language 
of the statute which it violates, and that statute prescribes other 
specific penalties, it is not the province of the court to affix an 
additional penalty not directed by the law making power by 
declaring the contract invalid (Dunlop v. Mercer, 156 F. 545, 86 
C.C.A. 435, 8th Cir. 1907). Legislative intent must be sought in 
each particular case (Restatement, Contracts Section 580 (c & d), 
comment a). 

Many of the modern cases are more discriminating in their 
application of the principle and less prone to apply the rule ar- 
bitrarily. Orlinoff v. Campbell et al., 205 F. 2d 67 (Cal. App. 
1949), involving the California Highway Carriers’ Act, is such a 
case. There the court held: “His (plaintiff’s) operations were in 
violation of law and subjected him to punishment by way of fine 
and imprisonment, and to civil monetary penalties . . . but the 
additional penalty of nonenforceability of his hauling contracts 
would not necessarily result from the fact that in operating with- 
out a license he was guilty of a misdemeanor. .. . In order to 
hold that a licensing statute or ordinance impliedly renders such 
contracts unenforceable, courts must be satisfied from a considera- 
tion of the scope and purpose of the particular legislation, that 
the additional penalty follows as a necessary consequence of non- 
compliance.” See also John E. Rosasco Creameries, Inc. v. Henry 
Cohen et al., 276 N.Y. 274, 11 N.E. 2d 908 (19387). 
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In short, in determining the validity of the contracts of an un- § 
licensed person in any business, one should look to the particular 
statute involved. If, from a consideration of the nature of the | 
business sought to be regulated, the reasons for the regulation, | 
and the sanctions provided, it appears necessary to invalidate all | 
contracts made in violation of the statute, then, and only then, | 
should contracts of an unlicensed person be unenforceable by him. 


: 
: 


This question has already been answered with respect to the | 
. particular statute involved here. In Bovino v. Berberian, 255 App. | 
Div. 143, 5 N.Y. Supp. 2d 300 (1938), the New York court con- | 
sidered the scope and purpose of the Perishable Agricultural Com- | f 
modities Act and concluded: 


“The statute involved does not by its terms make any contract | i 
of brokerage void because the broker has failed to obtain a | 
license; on the contrary it provides other appropriate penalties | 
for its violation.” 


We considered the same question with respect to the Perishable 
Agricultural Commodities Act in Arthur K. Robertson v. S. Lan- 
dow Fruit & Produce Co., PACA Docket No. 2178, S. 1930, and 
reached the same result. In that case we said: 

“Section 6(a) of the act provides that ‘Any person complain-| | 

ing of any violation of any provision of section 2 by any com- 

mission merchant, dealer, or broker’ may file and prosecute 

a reparation complaint. Section 3(a) prescribes the penalty 

and outlines the procedure to be followed where a person fails 

or refuses to secure a license whose business is that of either 

dealer, commission merchant, or broker. Such remedy being 

purely statutory, it is believed that Congress did not intend 
that any other remedy or penalty should be applied. It is, there- 
fore, concluded that even though complainant’s assignor was 
not licensed, such failure to secure a license is not a bar to the! 

prosecution of the cause of action by the present complainant) 1, 

as the assignee and owner of such cause of action.” 


(See also: Turner Packing v. Flavor Fresh Foods Co., PACA! 
Docket No. 5002, 8 A.D. 1355, 1360 (1949) ). : 


We believe the result of the Bovino and Robertson cases is) 
correct. We are unable to find any case under the Perishable Agri-| 
cultural Commodities Act which reaches a contrary result. We! 
find no error in our conclusion that the fact complainant was not} 
licensed during the period of the first four transactions involved) __ 


herein does not defeat his claim in this proceeding. | : 
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n un- : eede oh a 
nein The remainder of respondent’s petition is devoted to the con- 


f the | tention that we should have accepted respondent’s testimony to 
the effect that the parties agreed “that the charge was not to 


tion, ; ; ; 
a » exceed 15c per package. This contention was fully considered in 
then : our previous order. 
y him. | Respondent’s petition for rehearing and reconsideration is 
ale hereby dismissed without prior service upon complainant. 
o the 
; ' The reparation awarded in the order of July 7, 1950, shall be 
wet 
+ con- | paid within 30 days from the date of this order. 
 Com- | The facts and circumstances set forth herein shall be published. 
' Copies hereof shall be served upon the parties. 
ntract | ‘ae ee id 
tain a | 
nalties | (No. 2632) 
PAINTER PRODUCE EXCHANGE v. YONK RUBIN & SON. PACA Doc. 
shable No. 5189. Decided December 4, 1950. 
. Lan- | 
0, and | Failure to Pay Purchase Price—Evidence— 


Failure to Establish Agency 


iplain- | Where complainant brought an action against respondent for the purchase 
y com- price of certain potatoes and respondent denied liability upon the 
ysecute ground that he was merely acting as a broker for the real purchaser 
in the transaction, but complainant offered the testimony of three 


enalty witnesses plus documentary evidence which indicated that respondent 
n fails bought the potatoes from complainant, while respondent’s testimony 
either that he acted as broker only was unsupported, it is concluded that 
being respondent was the purchaser of the potatoes; and that his failure 
intend to pay complainant the agreed purchase price is a violation of the 
there-| act for which complainant should be awarded reparation.” 

or was | Inapplicability of Virginia and Pennsylvania State 

to the! Statutes of Frauds 


jainant) Im an action by a Virginia shipper against a Pennsylvania buyer for the 
unpaid purchase price of two f.o.b. shipments of potatoes wherein 

i respondent pleaded the Statute of Frauds as a defense, it is concluded 
PACA| that the contract of purchase and sale was made either in Virginia 
or in Pennsylvania, although in which State was not entirely clear, and 

a4 it is held that the Statute of Frauds of Virginia is not, by its terms, 

ases 1S} applicable to contracts of the kind here involved; that the Pennsylvania 


e Agri-| Statute of Frauds under the ruling in Rothenberg v. Rothstein, 183 F. 

lt. We 2d 524, is not applicable to contracts made the subject of complaint under 

vas aol the PACA; and that, accordingly, the plea of the Statute of Frauds 
| is not a good defense in this proceeding.* 

volved) _ 


* Reference to other points involved in this case will be found in Index-Digest and Subjerct- 
Index in this issue of Agriculture Decisions.—Ed. 
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Mr. LeRoy Comanor, of Philadelphia, Pennsylvania, for complainant. Mr. Ned 
Stein, of Philadelphia, Pennsylvania, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed August 17, 1949, alleging failure on 
the part of respondent to pay $1,300, the purchase price of two 
truckloads of potatoes purchased by respondent from complainant 
on June 14, 1949, and shipped from points in Virginia to Al 
Schiano at Syracuse, New York. A copy of the Department’s 
report of investigation was served on complainant September 24, 
1949. Copies of the report of investigation and the formal com- 
plaint were served on respondent September 23, 1949. 

Respondent filed an answer on October 13, 1949, denying gen- 
erally the material allegations of the complaint. It is alleged in 
the answer that respondent acted as a broker for Al Schiano in 
the purchase of the two truckloads of potatoes, without assuming 
any liability whatsoever for the purchase price thereof. An oral 
hearing was requested. 

A hearing was held at Philadelphia, Pennsylvania, on May 2 
and 16, 1950. Both parties were represented by counsel. Three 
witnesses appeared and testified for complainant. Yonk Rubin 
was the only witness to testify for respondent. At the hearing, the 
presiding officer permited respondent to amend his answer so as 
to include the defense of the Statute of Frauds. 





FINDINGS OF FACT 


1. Complainant is a partnership composed of Joseph Kallish, 
Morris Kallish and Isaac Kallish, doing business as Painter 
Produce Exchange, whose post office address is Painter, Virginia. 

2. Respondent is an individual, Yonk Rubin, trading as Yonk 
Rubin & Son, whose post office address is Produce Exchange 
Building, Second and Dock Streets, Philadelphia 6, Pennsylvania. 
Respondent was licensed under the act at the time of the trans- 
action involved herein. 

8. On or about June 14, 1949, in the course of interstate com- 
merce, complainant sold to respondent two truckloads of potatoes 
containing a total of 500 sacks of U.S. No. 1, Size A, white po- 
tatoes, at the agreed price of $2.60 per 100-lb. sack, or a total 
price of $1,300, f.o.b. Virginia shipping points. Respondent or- 
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dered complainant to ship the potatoes to Al Schiano, Syracuse, 
New York, and to bill respondent at Philadelphia, Pennsylvania. 

4. On June 14, 1949, complainant shipped from Bird’s Nest 
and Capeville, Virginia, to Al Schiano at Syracuse, New York, 
two truckloads of potatoes meeting the requirements of the con- 
tract. On the same day, complainant invoiced respondent for the 
purchase price of the potatoes. Upon arrival at destination in 
Syracuse, the potatoes were accepted by Al Schiano. Although 
requested to do so, respondent has failed and refused to pay com- 
plainant the agreed purchase price of $1,300, or any part thereof. 

5. Formal complaint was filed August 17, 1949, which was 
within 9 months after accrual of the cause of action alleged 
therein. 

CONCLUSIONS 


Respondent pleads the statute of frauds as a defense. However, 
the point was not developed at the hearing, or subsequently, and 
it is not clear what grounds were intended to be relied upon as a 
basis for the plea. The contract in question was made either in 
Pennsylvania or Virginia. If the law of Virginia is the one to 
be considered, it is sufficient to say that the statute of frauds of 
Virginia (Code of Virginia (1950) Title 11) is not, by its terms, 
applicable to contracts of the kind here involved. The Pennsyl- 
vania statute of frauds is not applicable to contracts made the 
subject of complaint under the Perishable Agricultural Com- 
modities Act. Rothenberg v. Rothstein 183 F. 2d 524 (8rd Cir. 
1950). Accordingly, the plea of the statute of frauds is not a good 
defense in this proceeding. 

The question for determination here is whether respondent 
purchased the potatoes in controversy, as alleged by the com- 
plainant, or whether respondent was merely acting as a broker 
for Al Schiano, as contended by respondent. 

R. J. Ward, complainant’s manager, testified that on June 10, 
1949, respondent by telephone bought from complainant two 
truckloads of potatoes similar to the potatoes here in question, 
which were shipped in accordance with respondent’s instructions 
to Al Schiano and the Syracuse Celery Company at Syracuse, 
New York. Respondent’s check in payment for these two loads of 
potatoes was received in evidence (C-9). According to Ward, 
respondent phoned him again on June 14, 1949, and purchased 
the two loads of potatoes here in controversy, which were shipped 
to Al Schiano at Syracuse, New York, and invoiced to respondent, 
pursuant to respondent’s instructions. It is not denied by re- 
spondent that Schiano received these two loads of potatoes. It is 
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Ward’s testimony that on two occasions in the latter part of June 
1949, he telephoned respondent regarding payment for the pota- 
toes, and that respondent promised to mail his check in payment. 
Thereafter, Ward testified, respondent phoned and asked him to 
change the billing so as to show the order in the name of Al 
Schiano, which request was denied. Joseph Kallish, a partner in 
complainant firm, testified that on several occasions respondent 
had promised to send his check in payment of the potatoes. 

Respondent denied that he ever received an invoice or bill for 
any of the four loads of potatoes. He admitted, however, that he 
did receive a statement in early July from complainant which 
disclosed a balance due complainant in the amount of $1,300. 
Upon receiving this statement, Rubin testified that he immediately 
sent a letter to the complainant denying liability and pointing 
out that the merchandise had been sold by complainant to Al 
Schiano. As against this testimony, complainant offered in evi- 
dence four produce cards containing entries of record; copies of 
two invoices, originals of which, according to testimony offered 
by complainant, were mailed to respondent; and a ledger sheet 
of original entries, on all of which respondent is shown as pur- 
chaser of the potatoes. According to the testimony of Thelma 
Hoffman, secretary and bookkeeper, complainant never opened an 
account in the name of either Al Schiano or the Syracuse Celery 
Company. The purchase cards and invoices previously referred to 
reveal Al Schiano and the Syracuse Celery Companies as the 
parties to whom the potatoes were to be shipped. 

It was respondent’s testimony that he acted as a broker in the 
matter; that he paid for the June 10th purchases only after he 
had received money therefor from his customers; that he in- 
structed Ward to bill Schiano for the June 14th purchases; and 
that neither Ward nor Kallish had ever requested him to pay for 
the potatoes. 

From the evidence before us we conclude that respondent was 
the purchaser of the two truckloads of potatoes. It is conceded 
that complainant has not been paid for the two loads. Respond- 
ent’s failure to pay the agreed purchase price for the two truck- 
loads of potatoes was and is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$1,300, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,300, with interest thereon at 
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the rate of 5 percent per annum from July 1, 1949, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2633) 


NEASE BROTHERS v. STEVENS PRODUCE COMPANY. PACA Doe. No. 
5444. Decided December 6, 1950. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold several lots of fresh fruits and 
vegetables to respondent and that the latter has not paid the agreed 
purchase prices, and where respondent has not answered the complaint, 
it is held, that respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a waiver of oral 
hearing, and its failure to pay the agreed purchase prices is a violation 
of the act for which reparation should be awarded complainant.* 


Nease Brothers, of Savannah, Georgia, complainant pro se. Mr. E. D. Mul- 
ville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received June 4, 1950. Formal reparation 
complaint was filed September 1, 1950, alleging that during 
December 1949 complainant sold to respondent several lots of 
fresh fruit and vegetables at agreed prices totaling $1,420.85, but 
that respondent has paid only $297.50, leaving a balance due of 
$1,123.35. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant October 14, 1950. On October 17, 1950, copies of the 
report of investigation and the formal complaint were served 
upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 

1. Complainant, Nease Brothers, is a partnership composed of 
Charles S. Nease and Clyde W. Nease, whose address is 25 Bar- 
nard Street, Savannah, Georgia. 

2. Respondent is an individual, William O. Stevens, trading as 
Stevens Produce Company, whose address is Beaufort, South 
Carolina. At the time of the transactions complained of herein 
respondent was licensed under the act. 

8. On or about December 1, 1949, in the course of interstate 
commerce, complainant sold to respondent, after inspection by 
respondent, the following fresh fruits and vegetables at the agreed 
prices shown: 


ITEM PRICE 
I ins imine cele tase ieiebasind $ 38.16 
I i dls es nd ahcaalen mieantsonsiannacale 55.25 
5S peckanes of Brussel sprouts........................ 3.36 

I A I a 2 sts mh eielianaapa anit ieenataded abode 12.00 
I ala dy leiden a 15.00 
IR an cl aos iniom eluate lacd 11.25 
I i cca i halite minleipl 9.75 
DLO SEES Toe Ce: | (a a ep ee RO me er 10.00 
I clk Sherine 33.00 
re aN A I ni tac te res esi eons naive 56.75 
I i sees tiliisminannein 21.00 
os tn pnvercsinshsiacinleenn henselae clean 5.00 
I ch ce cl abel 31.50 
I atid Caled veal talai a 21.00 
I sass cinloe drew mn ginsaonmiives 53.00 
I lt ia eee 10.00 
a ac isieen on dices nem asekenntonianmaie 3.50 


a iii ice ic sinciennshtcnirtiaaiaieepeaaed $389.52 


On the same date the produce was accepted by respondent, 
loaded on respondent’s truck at Savannah, Georgia, and there- 
after transported in interstate commerce by respondent to Beau- 
fort, South Carolina. 

4. On or about December 7, 1949, in the course of interstate 
commerce, complainant sold to respondent, after inspection by 
respondent, the following fresh fruits and vegetables at the agreed 
prices shown: 
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ITEM PRICE 
I Oe iii iio cites es ae ee $ 24.39 
ii coca cmechineadivstantde nbecotemeal 30.40 
Oe I I I ivi ic iccitersvdksrntcinvisnlemaeeen 32.50 
OP OE OE IIa io hii hikicticiictdtematateanane 66.00 
Fe I ii iteitiesntits cinncinsiganccieseeiaens 4.00 
a er 42.00 
BP I OE Gia vinci kaw wencwcwineeiile 51.30 
TD SE I iiosiiniitccitonidmttntinicemitabdiatiecteetle 13.00 
I OE vain setae cetinictisishcnetiticbepeaaiica mace 13.75 
De Ee BN ig is init inion uauseeeeele 20.00 
Be PN A oo isk i seinen cession teenies 88.90 
Petal PUPCNANG DIOR. «nr cnkictinnenatnnneica $386.24 


On the same date produce was accepted by respondent, loaded 
on respondent’s truck at Savannah, Georgia, and thereafter trans- 
ported in interstate commerce by respondent to Beaufort, South 
Carolina. 


5. On or about December 16, 1949, in the course of interstate 
commerce, complainant sold to respondent, after inspection by 
respondent, the following fresh fruits and vegetables at the agreed 
prices shown: 


ITEM PRICE 

1 I 0 WN aoa. ccicintiniccrnenticishintgnenciiniaieamene $ 21.24 
DO I ie tisiininititaitttaniiinitindiailaapiaeal 29.25 
DE OF PIE inci tienda 19.00 
SEE OE Gs ck tkcticinininanediionaamenanle 3.00 
Te I OE I init chtinintecnin intending 5.00 
DI Oe a shceentencistisietticbanaainttee 6.50 
ON 6 i ivikiccininincsninnaiicioles 39.00 
SD ee CE I ic ean chienrc si stnebsceitbcacseal aia 57.00 
2S a I, iain ea ce ecieccnnccctiannlniiide 36.00 
DG SE IW on tcc cenenneitiisnceumdaanen 3.50 
© I 0 ikiieeic icin camicwnmivintteniiitna 57.45 
SEP Ss BE Fina 5 cen etiemntinniccmeninsin 19.20 
ee lle deere ani eee eae 15.00 
Be ee ei ocho aie ninsschcorpeuscntescenientineiinensiardeeamenialiae 10.75 
eC io st sis nic aniesinicivtnaiabi niieiniaieearegenieaialiee 26.10 





Pelel Mr MNEs icckctwancdsinciicmnda $347.99 
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On the same date the produce was accepted by respondent, 
loaded on respondent’s truck at Savannah, Georgia, and there- 
after transported in interstate commerce by respondent to Beau- 
fort, South Carolina. 


6. On or about December 23, 1949, in the course of interstate 
commerce, complainant sold to respondent, after inspection by 
respondent, the following fresh fruits and vegetables at the agreed 
prices shown: 





ITEM PRICE 
I iste eli elite isa anata $ 48.75 
I i dic el leah cari 15.50 
I i pr neg eanadsiata aoc 3.25 
EE TLE TTT RATE OT 2.75 
I I cesta san cep snc ae apeablcbianroemaaell 4.90 
ia cal ies cls claan biantiad 16.00 
ON I I cts dines crip ew ei minn tila anaes 75.00 
I catechins 16.25 
IN scp cel siniodlaceipmnanaiceimtaeple 3.50 
a io ances trl diabolo goin tate 10.00 
I ain asian eaaearaiiasumeiba 56.00 
nina denon csi aasenaamais 45.20 
RS NG BE oo iti cemcectedinioiemaummamia $297.10 


On the same date the produce was accepted by respondent, 
loaded on respondent’s truck at Savannah, Georgia, and there- 
after transported in interstate commerce by respondent to Beau- 
fort, South Carolina. 


7. Respondent sold the following produce to complainant: on 
September 22, 1949, 10 bushels of cucumbers for $45; on Septem- 
ber 29, 1949, 15 bushels of cucumbers for $60; on October 6, 1949, 
5 bushels of cucumbers for $21.25, and 5 bushels of pickles for 
$23.75; and on December 16, 1949, 6 crates of Brussel sprouts for 
$15, or a total purchase price for all four shipments of produce 
of $165. Complainant has not paid respondent the $165, or any 
part thereof. On April 8, 1950, respondent paid complainant 
$132.50 on account. These two sums total $297.50, which reduces 
the amount due complainant to $1,123.35, no part of which has 
been paid. 


8. Informal complaint was received June 4, 1950, which was 
within nine months after these causes of action had accrued. 
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CONCLUSIONS 


Complainant sold to respondent, after inspection by respondent, 
several shipments of mixed fruit and vegetables for a total pur- 
chase price of $1,420.85. Respondent, in turn, sold various ship- 
ments of vegetables to complainant, for which complainant has 
not paid. Respondent has made part payment of $132.50 on the 
purchases set forth in the complaint and this part payment, to- 
gether with the sum due on the sales to complainant, reduced the 
amount due complainant to $1,123.35, no part of which has been 
paid. The record indicates that the respondent acknowledges his 
indebtedness to complainant, but respondent claims that, due to 
his financial difficulties, he has been unable to pay. 

Respondent’s failure to pay the balance due complainant in 
connection with these transactions is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $1,123.35, with interest, and the facts should be pub- 
lished. 

ORDER 

Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $1,123.35, with interest thereon 
at the rate of 5 percent per annum from January 1, 1950, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2634) 


WILLIAM TURINO COMPANY v. DAN STOREY. PACA Doc. No. 5148. 
Decided December 6, 1950. 


Dismissal—Petition for Reconsideration 


Respondent’s petition for reconsideration is dismissed where the previous 
order is supported by the evidence and the law in the case.* 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING RESPONDENT'S PETITION 
FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 499a et seq.), a decision was issued 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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October 25, 1950, ordering respondent to pay complainant repara- 
tion of $464, plus interest. The amount of the award represented 
the balance of the purchase prices of three truckloads of onions 
sold by complainant to respondent. On November 3, 1950, and 
within the time prescribed by the rules of practice, respondent 
filed a petition for reconsideration. 

Respondent contends, as he did in the original proceeding, that 
respondent did not contract to purchase the onions delivered by 
complainant on April 22, 1948; that the amounts actually paid 
by respondent for the shipments of April 22 and 24, 1948, and 
May 27, 1948, were those agreed upon with complainant’s agent; 
and that there was an accord and satisfaction in connection with 
the shipment of May 27, 1948. These contentions were not adopted 
in the findings of fact and the conclusions in the decision of 
October 25, 1950, and respondent claims this was in error. 

The evidence submitted by the parties on all issues was con- 
sidered and discussed in the decision. In our opinion the findings 
of fact and conclusions are supported by the weight of the evi- 
dence and the applicable law. Therefore, respondent’s petition for 
reconsideration is dismissed without prior service thereof upon 
complainant. 

The reparation awarded in the order of October 25, 1950, shall 
be paid within 30 days from the date of this order. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2635) 
PACA Doc. No. 5241.* Decided December 6, 1950. 





Dismissal—Time of Shipment—Rolling Car— 
Evidence—Failure to Show Misrepresentation by Seller 


Where complainant alleged that a carload of plums purchased from 
respondent arrived one day late because respondent misrepresented the 
carload as a roller and the time of shipment as June 2, 1948, held, 
that the carload was a roller at the time respondent offered it for sale 
and that the time of shipment was June 2, 1948, within the meaning 
of the regulation, although the carload did not actually move from the 
point of origin until the morning of June 8, and, therefore, the complaint 
should be dismissed.** 

Complainant pro se. Messrs. Moore and Riley, of Minneapolis, Minnesota, 
for respondent. Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed., 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed by complainant against respondent on 
November 15, 1949. Complainant alleges that a carload of plums 
purchased from respondent on June 3, 1948, arrived one day late 
because the carload was neither shipped on June 2, 1948, nor was 
it rolling at the time of sale, as respondent had represented. An 
award of reparation for the loss sustained was requested. The 
Fruit and Vegetable Branch made an investigation with respect 
to the alleged violation and a copy of the report of investigation 
was served upon complainant November 22, 1949. Copies of the 
report of investigation and formal complaint were served upon 
respondent on November 25, 1949. Copies of a supplemental re- 
port of investigation were served upon complainant on December 
10, 1949, and upon respondent’s attorney on December 12, 1949. 

Respondent filed an answer on December 8, 1949, admitting that 
it sold the carload of plums to complainant. While respondent 
denies that the time of shipment “June 2, 1948” constituted a 
term of said sale, it alleges that the carload of plums was, in fact, 
shipped June 2, 1948. It is alleged further that complainant failed 
to give respondent notice of any breach of warranty within a 
reasonable time after complainant knew of the breach, if, in fact, 
one existed. 

Since the amount claimed does not exceed $500, the proceeding 
is disposed of under the shortened procedure in accordance with 
section 47.20 of the rules of practice (7 CFR 47.20). Complainant 
filed an opening statement of facts and respondent asked that 
its answer be considered as respondent’s answering statement of 
facts. Both parties have filed briefs. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose address is * * *. 

2. Respondent, * * *, is a corporation whose address is * * *. 
At the time of the transaction complained of herein, respondent 
was licensed under the act. 

3. At 1 p.m. (P.s.t.) June 3, 1948, complainant purchased 
from respondent through a broker, * * * of * * *, 795 lugs of 
Beauty plums “NADCO” brand, at $5.50 per lug, or a total pur- 
chase price of $4,372.50, f.o.b. acceptance final * * *. Respondent 
represented that the plums were contained in REX 61; that the 
time of shipment was June 2, 1948; and that the car was rolling 
at the time of sale. 
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4. Plums which conformed with the terms of the contract were |) 
loaded in car REX 61 at * * *, The car was released to the § 
Railway Express Agency the evening of June 2, 1948, and was ff 
picked up by the first available train on the morning of June 3, ; 


1948. 
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5. The shipment arrived at * * * at noon on June 7, 1948. 
Complainant paid respondent the full purchase price on June 10, | 


1948. 


6. Informal complaint against respondent was filed October 11, | 


1948, which was within nine months after the cause of action 
accrued. 
CONCLUSIONS 


Complainant’s principal contention, as set forth in its brief, is | 
that at the time of purchase respondent represented REX 61 to | 
be a rolling car shipped June 2, 1948, and that such representa- | 


tions were not true. Complainant argues that if the carload of 


plums had been as represented it would have arrived at * * *, for | 
sale on Monday, June 7, whereas it was not available for sale until | 
June 8. Damages are claimed by complainant based on the average | 
prices received for 5 x 5 plums sold from another shipment, REX | 
6108, which had been shipped from * * *, on June 3, and was | 


available for sale on June 7. The average price was $7 per crate 
on June 7 and $6.14 on June 8, or a market decline of 86 cents 
per crate. The loss claimed on the 537 crates of 5 x 5 plums con- 
tained in REX 61 is $461.82. 

The report of investigation contains a photostatic copy of the 
broker’s standard memorandum of sale which states the car to 
be a “Roller” and the time of shipment as “June 2, 1948.” Section 
46.24(a) of the regulations (7 CFR 46.24a) provides as follows: 

“*Today’s shipment,’ or shipment on a specified date (such as 

‘shipment September 12’), means in connection with shipments 

by rail, that the goods referred to shall be under billing by the 

transportation company on the date the order is given or on 
the date specified in time to be picked up by a train scheduled 
to move that day’s loadings from the shipping point: Provided, 

That such train shall leave the first pick up point on its sched- 

ule before midnight of the day the order is given.” 


It appears that * * *, the point of origin of REX 61, is on 
the * * * spur of the * * *. Under established schedule a * * * 
train proceeds from * * * at approximately 7 p.m. to * * *, 
spotting and picking up cars on the way. Like services are ren- 


* where it arrives between 4 and 
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ct were § 11 a.m. the next morning for connection with * * *. REX 61 was 
to the released by respondent to the Railway Express Agency the eve- 
nd was ning of June 2, and was picked up by the first available train at 
june 3, _ 8:55 a.m., June 3. At * * * the car was reiced and forwarded on 

_ * * *. It is concluded that REX 61 was a shipment of June 2 
, 1948. | within the meaning of the regulations. 


ine 10, | Complainant contends that a notation on the uniform express 
receipt issued by the Railway Express Agency shows the car was 
ber 11, | not a shipment of June 2, 1948. The notation reads ‘Received 


action | June 2-48, too late to move on that date.” The applicable carrier 
' tariff provides a closing time of 7 p.m., for the release of cars. 
Although respondent did not release REX 61 until several hours 


‘ief, is after that time, the car actually moved as a shipment of June 2. 


61 to | The report of investigation contains a letter dated October 28, 
senta- | 1948, from the general superintendent of the Railway Ex- 
ad of press Agency in * * *, addressed to the Department. This 
* for | letter states, in effect, that the traiff provides a closing time 
-unti] | Of 7 p.m., in order to allow for 6th morning delivery in Eastern 
erage | Markets and that even though REX 61 was released after 7 p.m., 


REX | June 2, it still moved under the schedule which provided for 6th 
' morning delivery in Eastern markets. On September 12, 1949, 


1 was | 

crate | the general superintendent stated in a letter to respondent that 
cents | even if the car had been received prior to the scheduled closing 
- eon- hour, it would have made no better time because there was no 

earlier train service available. 

f the | Complainant contends further that the car was not rolling at 
ar to | the time the sale was confirmed. Under section 46.24(q) of the 
ction regulations a “Roller or Rolling car’ means that the produce 
ows: referred to is in possession of the carrier and under movement 
h as from shipping point when the quotation is made. As previously 
ents | stated, the car was picked up by the carrier at 8:55 a.m., June 
r the i 3. Hence it was a rolling car at the time respondent first offered 
ron |_ the plums for sale through the broker at noon on June 3. 


uled | It is our feeling that complainant’s real contention, as ex- 


ded, : pressed in its letter to the Department dated October 8, 1948, is 
hed- f that a contract calling for shipment on June 2 means, or should 

| mean, that the car actually moved from the point of origin on 
;on | June 2. The fact is, however, that the contract called for ship- 
* * | ment on June 2, as complainant admits, and not actual movement 
on that day. We cannot reform the contract for the parties nor 
ren- can we give a different meaning to terms which have an estab- 


and lished meaning in the trade. 
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Complainant has failed to sustain the burden of proving that 
its loss was due to any action or misrepresentation on the part of 
respondent. The complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2636) 


MARVIN BERRY CO. v. RILEY S. GARZA. PACA Doc. No. 5450. De- 
cided December 13, 1950. 


Failure to Pay Net Invoice Amount—Default 

Where complainant alleged that he delivered potatoes to respondent but 
that the latter has not paid the net invoice amount due complainant, 
and where respondent did not file an answer, it is held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and his failure to make 
payment is in violation of the act for which complainant should be 
awarded reparation.* 


Marvin Berry Co., of Edison, California, complainant pro se. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal reparation complaint was filed September 14, 1950, al- 
leging that complainant delivered to respondent a carload of 
potatoes and that there is due complainant thereon a total net 
amount of $943.18, no part of which has been paid. 


A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant October 30, 1950. On the same date, copies of the 
report of investigation and the formal complaint were served 
upon respondent. 

At the time of the service of the formal complaint respondent 
was notified in writing that an answer should be filed within 20 
days thereafter and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute a 


* Reference to other points involved in this case will be found in Index-Digest and Subject. 
Index in this issue of Agriculture Decisions,—Ed, 
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waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Marvin Berry, trading as 
Marvin Berry Co., whose address is Edison, California. 

2. Respondent is an individual, Riley S. Garza, whose address 
is 231 Viendo Street, San Antonio, Texas. At the time of the 
transaction complained of herein respondent was licensed under 
the act. 

3. On or about July 15, 1950, in the course of interstate com- 
merce, complainant sold to respondent, through R. E. Willson 
Company, a broker, 400 sacks of U. S. Extra No. 1, Size A, 
potatoes at $3.70 per sack, delivered. 

4. Potatoes of the kind, grade, quantity, and quality called for 
in the contract were shipped by complainant in car PFE 92860 
from Arvin, California, to respondent in San Antonio, Texas. 

5. The total invoice price was $1,480, but as this was a de- 
livered sale, the amount of $536.82 for freight, refrigeration, and 
taxes was deducted, leaving a net total amount of $943.18. 

6. Upon arrival at destination respondent accepted the pota- 
toes, but has not paid the net amount of $943.18 due complainant, 
or any part thereof. 

7. Formal complaint was filed September 14, 1950, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 
CFR 47.8(c)). 

The wording of the complaint is rather confusing, but it appears 
from the record that complainant sold to respondent 400 sacks 
U. S. Extra No. 1, Size A, potatoes at $3.70 per sack, delivered. 
The total purchase price was $1,480, less $536.82 for freight, 
refrigeration, and taxes, resulting in a net amount of $943.18. 
Potatoes conforming with the terms of the contract were shipped 
in interstate commerce from complainant to respondent and ac- 
cepted by respondent, but respondent has not paid the purchase 
price, or any part thereof. 

Respondent’s failure to pay the net amount due in connection 
with this transaction is in violation of section 2 of the act. Com- 
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plainant should be awarded reparation in the amount of $943.18, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $943.18, with interest thereon 
at the rate of 5 percent per annum from August 1, 1950, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





(No. 2637) 


PESHASTIN FRUIT GROWERS ASSOCIATION v. THE FISHER BROS. | 
CoMPANY. PACA Doc. No. 5311. Decided December 13, 1950. 


Stay of Prior Order 
Prior order stayed pending action on petition for reconsideration. 
Mr. A. M. Groseclose, of Seattle, Washington, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.), an 
order was issued on November 15, 1950, dismissing a complaint 
filed by complainant against respondent. A copy of the order was 
served upon respondent on November 16, 1950, and a copy was 
served upon complainant on November 20, 1950. 

A petition for reconsideration was filed by complainant on 
December 6, 1950, which was six days after the expiration of the 
10-day period provided by the rules of practice for such filing. 
Hence, the petition does not operate as an automatic stay of the 
order of dismissal. 

In order to avoid any controversy concerning the petition being 
filed out of time, the order of November 15, 1950, is hereby stayed 
pending the issuance of a further order in this proceeding. 

Copies hereof shall be served upon the parties. 


(No. 2638) 
PACA Doc. No. 4923.* Decided December 13, 1950. 


* As explained in Prefatory Note, the identities of the parties are not disclosed,—Ed, 
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Dismissal—Petition for Reconsideration— 
Failure to Establish Lack of Suitable Shipping Condition 


In complainant’s petition for reconsideration of a prior order dismissing 
the complaint, wherein complainant alleged that the cantaloups in 
question were not in suitable shipping condition, it is held, that: (1) 
although the melons were not sold on the basis of U.S. grade standards, 
it was noted that the tolerance for soft rot (decay) in both the U.S. 
No. 1 and Commercial grades for cantaloups is 1%; (2) while 5% decay 
on arrival after 11 days in transit was a little high and presents a 
hard case for decision, it was not abnormal and does not establish lack 
of suitable shipping condition; (3) the other defects complained of 
were within the tolerance for the U.S. No. 1 grade and gives complain- 
ant no right of recovery against respondent; and, therefore, com- 
plainant’s petition for reconsideration should be dismissed.** 


Evidence—Admissibility before Presiding Officers 


Where complainant, in a petition for reconsideration of an order dismissing 
the complaint, objected to the admission in evidence of the testimony 
of certain witnesses at the oral hearing, it is held, that presiding officers 
are expected to admit not only all evidence which is clearly admissible, 
but also all evidence of doubtful admissibility, and that it was not 
error to admit the testimony objected to or to consider such testimony 
to the limited extent that it had any applicability.** 


Court Decisions Followed 
Donnelly Garment Co. v. Nat’l Labor Relations Bd., 123 F. 2d 215.** 


Mr. Edwin W. Hadley, of Gallup and Hadley, of Boston, Massachusetts, for 
complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on February 24, 1950, dismissing the complaint 
on the ground that complainant had failed to sustain the burden 
of proving the allegations of the complaint. 

The order was served upon complainant on February 27, 1950. 
By letter dated March 2, 1950, complainant’s counsel requested 
reconsideration stating that the reason for reconsideration would 
be filed later. An extension of time to March 20, 1950, for filing 
a petition was granted. Complainant’s petition for reconsideration 
was filed on March 20, 1950. On the same day, an order was issued 
staying the order of February 24, 1950, pending the issuance of 
another order in the proceeding. 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 
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Complainant contends that it was error for the presiding officer 
to admit in evidence the testimony of * * * and * * *, and also 
error for the Judicial Officer to consider their testimony. Com- 
plainant further contends that it was error to dismiss the com- 
plaint. 

While it is true that complainant, in a letter to the presidag 
officer which was read into the record at the hearing, objected to 
“any evidence that respondent may offer” concerning shipping 
condition or arrival condition or inspection at the packing shed 
of any cantaloups other than those contained in the car in ques- 
tion, it is doubtful that objection to receipt of evidence can be 

" so made. It is unnecessary to decide that question, however, be- 
cause even if complainant had been present at the hearing and 
had objected to the testimony of the two witnesses, the objections 
would undoubtedly have been overruled. Following the views ex- 
pressed in Donnelly Garment Co. v. National Labor Relations 
Board, 123 F. (2d) 215 (8th Cir. 1941), presiding officers are 
expected to admit not only all evidence which is clearly admissible, 
but also all evidence of doubtful admissibility. That is not to say, 
however, that the Judicial Officer is bound to consider as com- 
petent and admissible all evidence received at the hearing. Gen- 
erally speaking, incompetent and inadmissible evidence in the 
record can and will be excluded from consideration in reaching 
a decision. 

In the present case, the testimony of * * * and * * * was 
not considered as establishing the condition of the melons at 
shipping point. In fact, condition at shipping point was not the 
issue. Since the warranty of suitable condition is a warranty that 
the produce will arrive at the destination specified in the contract 
without abnormal deterioration, condition at destination is the 
important question. To illustrate, even if it should be proved 
conclusively that the produce was in perfect condition, so far as 
usual inspection procedures would indicate, at the shipping point, 
if the produce arrived at destination in an abnormally deteri- 
orated condition, having traveled under normal transportation 
service and conditions, we would have no hesitation in saying that 
the produce was not in suitable shipping condition when shipped. 

It was not error to admit the testimony of * * * and * * *, 
or to consider such testimony to the very limited extent it had 
any applicability. 

Evidence concerning the condition of the melons on arrival, 
which complainant insists is sufficient to show that the melons 
were not in suitable shipping condition, merits further comment. 
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Two inspections were made on the day of arrival. One, made by 
Railroad Perishable Inspection Agency, showed 1 to 2 percent 
slip decay, early stages, and 3 percent side decay. The other, made 
by National Perishable Inspection Service, Inc., showed 2 percent 


' decay affecting slips and 3 percent decay affecting sides of fruit. 
Federal inspection made two days after arrival showed that the 


melons then failed to grade U. S. No. 1 only because of decay, 
which amounted to 10 percent. The first two inspections reported 
9 percent slip mold but the Federal inspection contains no ref- 
erence to mold. Although the melons in question were not sold 
on the basis of U. S. grade standards, it is noted that the tolerance 
for soft rot (decay) in both the U.S. No. 1 and U. S. Commercial 
grades for cantaloup is 1 percent. While 5 percent decay on 
arrival after 11 days in transit was a little high, and presents 
us with a hard case for decision, we conclude that it was not 
abnormal and does not establish lack of suitable shipping condi- 
tion. Loose packing and irregular sizing have a bearing on suitable 
shipping condition to the extent such packing and sizes may 
have resulted in damage in transit. But we have already con- 
cluded that the damage was not clearly abnormal. Furthermore, 
the Federal inspection at destination showed condition of pack 
as “mostly fairly tight” and size as “mostly fairly uniform, many 
very irregular.” In Federal inspection parlance, “mostly” means 
55 to 90 percent, and “many” means 25 to 45 percent. So, from 
55 to 90 percent of the melons were fairly tightly packed and 
from 55 to 75 percent were fairly uniform in size. Complainant 
undoubtedly wanted something better in these two respects but 
it is not evident that the contract required something better. These 
conditions did not make the melons unmerchantable. The other 
defects complained of were within the tolerance for the U. S. No. 
1 grade and give complainant no right of recovery against re- 
spondent. 


Complainant’s petition for reconsideration is hereby dismissed 
without prior service upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 2639) 


A. B. C. PRODUCE Co., INC. v. Lorp & SPENCER Co. PACA Doc. No. 
5183. Decided December 19, 1950. 













































1462 PERISHABLE AGRI. COMMODITIES ACT, 1930 No. 2639 
Cite as 9 A.D. 1461 


Failure to Pay Balance of Purchase Price and Half of Profits— 
Evidence—Failure to Establish Lack of Care and Diligence 
in Shipping Melons 


Where complainant, under joint account agreement, was to ship 15 carloads ‘ 
of cantaloups to respondent, who was to pay complainant a guaranteed | 
price plus one-half of the profit realized on the sale of any carload,) 
and respondent failed to pay the guaranteed price on three carloads| 
and one-half of the profits realized on three carloads because the/ 
transaction resulted in a loss due to ripe and overripe melons, held, | 
that the evidence fails to establish that complainant did not use care | 
and diligence in shipping the melons and, therefore, complainant should i 
be awarded reparation for the balance of the guaranteed prices and | 
one-half of the profits realized on the three carloads.* | 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Lord & Spencer 
Company, of Boston, Massachusetts, respondent pro se. Mr. William E. 
Bethards, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- | 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). | 
Informal complaint was received by the Regulatory Division, | 
Fruit and Vegetable Branch, on November 9, 1948, and formal 
complaint was received July 17, 1949. It is alleged in the formal 
complaint that on or about June 30, 1948, complainant entered 
into a joint account transaction whereby 15 carloads of cantaloups | 
were to be shipped to respondent for selling and complainant was 
guaranteed $2 per crate and $40 per car for top ice, and the | 
profits above the guarantee were to be shared equally by com- | 
plainant and respondent. Complainant alleges further that it 
shipped from loading point in the State of Arizona to respondent 
at Boston, Massachusetts, 15 carloads of cantaloups of the kind | 
and quality specified in the contract, each car containing 288 
crates of jumbo size cantaloups; and that, upon arrival of all 
carloads at destination, respondent accepted the cantaloups in 
compliance with the contract but has since failed and refused to 
pay complainant the guaranteed amount of $616 each on cars 
PFE 73119, PFE 91725, and PFE 6774, and one-half the profit | 
as reported by respondent on PFE 62707, PFE 48213, and PFE | 
96489, or a total of $2,008.70. An award of reparation against 
respondent in this amount is requested. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Regulatory Division were served upon 


TRIP INS 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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respondent by registered mail on August 8, 1949. On August 9, 


' 1949, a copy of the report of investigation was served likewise 


upon the attorney for complainant. 

An answer to the formal complaint was filed by respondent on 
September 22, 1949. A copy thereof was served upon the attorney 
for complainant by registered mail on September 27, 1949. Re- 
spondent alleges that complainant had agreed to furnish canta- 
loups “fas good as the best leaving Phoenix;” that the first two 
carloads of melons were acceptable; but that the balance were 
ripe to overripe and were accepted under protest after several 
telephone calls to complainant. Respondent denies that it violated 
section 2 of the act and that any amount is due complainant. 

The hearing was held at Boston, Massachusetts, on March 3, 
1950. Complainant’s evidence consisted of the depositions of Vera 
D. Cole, J. M. Foote, and Thomas B. Barr, which were taken on 
behalf of complainant on December 21, 1949, at Phoenix, Arizona. 
They were offered in evidence by the presiding officer at the 
request of the attorney for complainant, and were received. R. C. 
Gallotti appeared and testified for respondent. 


FINDINGS OF FACT 


1. Complainant is a corporation, A. B. C. Produce Co., Inc., 
doing business at Phoenix, Arizona. 

2. Respondent is a corporation, Lord & Spencer Co., doing 
business at 31 Fargo Street, Boston, Massachusetts. At the time 
of the transaction involved in this proceeding respondent was 
licensed under the act. 

3. On June 30, 1948, the parties entered into a joint account 
agreement for the shipment of 15 carloads of Play Safe brand 
cantaloups by complainant to respondent who was to sell them. 
It was agreed that complainant should receive $2 per crate, plus 
$40 per car for top ice, guaranteed; and that each carload was 
to be considered independently of the others and any profit above 
that cost realized on a car was to be divided equally. 

4. On June 30, 1948, complainant sent to respondent the follow- 
ing telegram: 

“CONFIRMING GUARANTEE JOINT DEAL PLAY SAFE 

BRAND TWO DOLLARS PER CRATE PLUS FORTY TOP 

ICE PER CAR ON CAR BASIS STOP CAR DAY APPROXI- 

MATELY FOR FIFTEEN DAYS IN EVENT OF NO AR- 

RIVALS FOR SATURDAY SUNDAY WILL POSSIBLY GIVE 

EXTRA CAR DURING WEEK MAKE UP FOR SATURDAY 

SUNDAY STOP GUARANTEE JOINT TO BE AIRMAILED 
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ON RECEIPT OF CAR NUMBER STOP WE ARE MAKING 


THIS DEAL ON THE RECOMMENDATION OF GAL- | 
LAGHER STOP WE WILL DO EVERYTHING IN OUR | 
POWER TO PUT YOU UP REAL QUALITY AND PACK AS | 
WE WANT TO ESTABLISH OUR BRAND ON THE BOSTON [| 
MARKET AND EXPECT YOU TO DO A REAL SELLING | 
JOB STOP ADVISE ROUTING AND DAYS YOU PREFER | 


EXTRA CAR THANKS.” 


5. On July 1, 1948, respondent sent to complainant the follow- t 
ing telegram: 


“ANSWERING ROUTE CARS FROM CHICAGO ERIE | 
NYNH&H DELIVERY. REGARDING EXTRA CAR PREFER | 
ARRIVING HERE WEDNESDAY THURSDAY. WILL DO | 
ALL POSSIBLE THIS END REALIZE TOUGH MARKET | 
AND ESTABLISH YOUR BRAND HERE. OFFERINGS TO- | 


DAY 10 CARS BEST ARIZONA CALIFORNIA 36-45 SELL- 


ING 7.00 7.50 27s 6.50 7.00. WILL KEEP YOU POSTED | 


DAILY.” 
6. Thereafter complainant shipped from loading point in the 





State of Arizona to respondent at Boston, Massachusetts, 15 car- 
loads of Play Safe brand cantaloups, 288 crates to the car. Re- 
spondent received and sold the melons. The initial and number of 
each car, the date of shipment, the day of arrival, and the profit 
or loss reported by respondent from the sale thereof are as fol- 


lows: 

PROFIT OR 
CAR No. DATE SHIPPED DATEOF ARRIVAL Loss 
PFE 62707 July 1,1948 July 10, 1948 $+229.19 
PFE 48213 July 5,1948 July 14, 1948 + 56.75 
IC 55956 July 5,1948 July 14, 1948 —110.98 
MDT 40622 July 4, 1948 July 12, 1948 — 58.02 
ART 22755 July 5,1948 July 14, 1948 — 83.68 
PFE 47232 July 6, 1948 July 15, 1948 - —101.77 
PFE 92152 July 7, 1948 July 15, 1948 —273.67 
PFE 14669 July 7,1948 July 15, 1948 —821.79 
PFE 62239 July 8, 1948 July 16, 1948 —304.09 
PFE 47627 July 11, 1948 July 19, 1948 — 52.52 
PFE 98489 July 12, 1948 July 20, 1948 + 35.47 
FGEX 55637 July 13, 1948 July 21, 1948 — 86.71 
PFE 73119 July 13, 1948 July 21, 1948 — 41.08 
PFE 6774 July 14, 1948 July 22, 1948 —137.44 
PFE 91725 July 14, 1948 July 22, 1948 —451.17 
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7. On July 20, respondent sent complainant a telegram read- 
ing as follows: 


“47627 AND 98489 VERY MUCH DISAPPOINTED QUALITY 
AND CONDITION THESE CARS BOTH ARRIVED RIPE 
AND OVERRIPE DOES NOT GIVE US MUCH CHANCE 
HERE OUR MARKET GOOD ON GOOD FIRM STOCK CAR 
92152 FEW SELLING 36 4:50 27 4:00 REGRET IMPOSSIBLE 
DO BETTER THIS QUALITY AND CONDITION.” 


8. Respondent paid complainant the guaranteed amount of $616 
for each of the first 12 carloads. Respondent has not paid com- 


| plainant the guaranteed amount of cars PFE 73119, PFE 91725, 


and PFE 6774, or one-half of the profits reported by respondent 
on cars PFE 62707, PFE 48213 and PFE 98489, or a total of 
$2,008.70. 


9. Informal complaint was filed within nine months after the 

cause of action accrued. 
CONCLUSIONS 

Respondent contends that the joint account agreement speci- 
fied the shipment by complainant of cantaloups ‘fas good as the 
best leaving Phoenix”; that complainant breached its agreement 
by shipping melons that were not of the quality specified; and 
that a loss was sustained on the sale of most of the carloads by 
reason of such breach. Therefore, respondent states that no 
further amount is due complainant. 

With respect to the claimed warranty, respondent relies upon a 
telegram received from one Joseph J. Gallagher of Phoenix, Ari- 
zona. This telegram dated June 29, 1948, reads as follows: 


“ROCKY ARE YOU HANDLING MELONS STOP ABC 
PRODUCE ONE OF THE ACCOUNTS THAT I HANDLED 
LAST YEAR WANTS TO MAKE A BOSTON CONNECTION 
THEIR BRAND IS PLAY SAFE WILL START POSSIBLE 
SUNDAY OR MONDAY 4th OR 5th WILL JOINT CAR 
DAILY FOR 15 DAYS $2.00 GUARANTEE JOINT PLUS 
ICE AIR MAIL JOINT PRICE RECEIPT CAR NUMBER 
STOP ROCKY FOR QUALITY IN FACT THESE MELONS 
WILL BE AS GOOD AS THE BEST LEAVING PHOENIX 
IF INTERESTED CONTACT ABC PRODUCE COMPANY.” 


The record contains no detailed evidence as to what the repre- 
sentatives of the parties said over the telephone when the agree- 
ment was entered into on June 30, 1948. Complainant’s telegram 
dated June 30, 1948, confirming the agreement, mentions the 
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brand and states that complainant would “DO EVERYTHING 
IN OUR POWER TO PUT UP REAL QUALITY AND PACK.” 
While there is some doubt as to the exact words used by the | | 
representatives of the parties in their conversations, it was obvi-} | 
ously understood by them that complainant was to endeavor to} | 
ship only good quality melons. 

During the investigation of the complaint by the Regulatory | 
Division, respondent submitted an account sales for each of the} 
15 shipments. The profit or loss on each carload is stated in Find- | | 
ing No. 6. To show the condition of the melons received, respond- | 
ent offered into evidence at the hearing the inspection reports | 
issued by the National Perishable Inspection Service, Inc., in | 
connection with all carloads except the first. As to the first car- | 
load, a federal inspection was made at shipping point and the | 
melons were certified as U. S. No. 1 grade with less than 1 percent : 
decay. The destination inspection report of car PFE 48213 states | 
that an average of 2 percent of the melons were soft ripe, 10 to | 
15 percent were full ripe and the balance were firm to hard ripe. | 
The melons had an average of 1 percent slip decay, 3 percent side 
decay, 6 percent internal breakdown, and 19 percent surface mold. 
As to PFE 14669, on which the greatest loss was sustained, the 
report shows an average of 12 percent soft ripe with practically 
all full ripe; and an average of 22 percent slip decay, 9 percent 
side decay, 4 percent internal breakdown and 43 to 44 percent | 
heavy mold. The condition of the melons in the other carloads 
ranged between that of the two foregoing carloads. 


Vera D. Cole, Secretary-Treasurer of complainant, testified 
that the melons shipped to respondent were comparable to melons | 
loaded by other shippers. Thomas B. Barr, a fruit and vegetable | 
distributor, testified that he inspected the melons shipped by | 
complainant during July 1948 and that they were average quality | 
and condition as compared with those of other shippers. The | 
Arizona State Supervisor of Inspection, J. M. Foote, testified that 
his office examines sample lots of melons from each packing shed | 
several times each day and that the melons packed and shipped | 
during July 1948 by complainant were comparable in quality with | 
melons shipped from other sheds at that time. 

A joint account agreement is a partnership of limited scope. 
Here, complainant was to acquire and ship the melons and re- | 
spondent was to sell them. Each party to the agreement was 
obligated to perform its part of the agreement with care and 
diligence. Complainant did not guarantee that the melons would} 
arrive at Boston in good condition. On the basis of the evidence | 
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presented, we are unable to say that complainant failed to ship 
melons which it honestly believed were of good quality and would 
arrive in Boston in good condition. It was unfortunate for both 
parties that a number of carloads did not arrive in as good condi- 
tion as they had anticipated. There is a possibility that a partial 
cause of the poor condition of the melons was due to shift in 
transit or faulty carrier equipment for which respondent would 
have a claim against the carrier. A further reason for the loss 
on the 12 shipments appears to have been due to a decline of 
approximately $2 per crate in prices at Boston after July 1, 1948. 

Complainant’s confirming telegram dated June 30, 1948, states 
that the agreement is on a “CAR BASIS.” While the parties have 
completely failed to explain the meaning of these quoted words, 
the only reasonable assumption is that each carload was to be 
accounted for independently of any other carload. In other words, 
where respondent sold a carload at a profit, complainant would 
receive one-half, but on those cars sold at a loss, respondent 
would bear the whole amount. It is concluded that the failure of 
respondent to account to complainant for the guaranteed amount 
of $616 on each of cars PFE 73119, PFE 91725 and PFE 6774, 
and one-half of the profit realized on cars PFE 62707, PFE 48213 
and PFE 98489, $114.59, $28.37 and $17.74, respectively, is a vio- 
lation of section 2 of the act. Reparation should be awarded com- 
plainant against respondent in the amount of $2,008.70, with in- 
terest. The facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $2,008.70, with interest thereon 
at the rate of 5 percent per annum from September 1, 1948, until 
paid. 
The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 2640) 


CHARLIE GRIZZAFFE & COMPANY v. C. D. SHAFFER. PACA Doc. 
No. 5443. Decided December 19, 1950. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold respondent three truckloads of fresh 
vegetables but the latter failed to pay the agreed purchase price, and 





1468 PERISHABLE AGRI. COMMODITIES ACT, 1930 No. 2640 
Cite as 9 A.D. 1467 


where respondent did not file an answer, it is held, that respondent’s 
failure to file an answer constitutes an admission of the facts alleged [ 
in the complaint and a waiver of oral hearing, and his failure to pay} 
the agreed purchase price is a violation of the act for which reparation | 
should be awarded complainant.* 


Mr. W. N. Burnside, of Tampa, Florida, for complainant. Mr. E. D. Mulville, | 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received May 26, 1950. Formal complaint | 
was filed October 4, 1950, alleging that during January 1950 | 
complainant sold three truckloads of fresh vegetables to respond- | 
ent, but that respondent has not paid the agreed purchase prices. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon | 
complainant’s attorney October 12, 1950. Copies of the report of | 
investigation and the formal complaint were served upon re- 
spondent October 13, 1950. 

At the time of the service of the formal complaint respondent 
was notified in writing that an answer should be filed within 20 | 
days thereafter and that, in accordance with section 47.8(c) of | 
the rules of practice, failure to file an answer would constitute a | 
waiver of oral hearing and an admission of the facts alleged in | 
the complaint. Respondent has not filed an answer. The issuance | 
of an order is, therefore, authorized without further proceedings. | 






NNER IRIE A TENT SIM CEE NST 


FINDINGS OF FACT 


1. Complainant, Charlie Grizzaffe & Company, is a partner- : 
ship composed of Charlie Grizzaffe, Warren Wallace, and Sam 
Soldano, and its address is Produce, Florida. 

2. Respondent is an individual, Carroll D. Shaffer, trading as | 
C. D. Shaffer, whose address is 601 Preston Avenue, Houston, | 
Texas. At the time of the transactions complained of herein re- | 
spondent was licensed under the act. 

3. On or about January 18, 1950, in the course of interstate | 
commerce, complainant sold to respondent, after personal inspec- | 
tion by respondent’s agent, the following vegetables, at the agreed 
prices shown: 
















* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions._-Ed. 
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ITEM PRICE 

40 packages of plain cucumbers____--- ie debi aint aca $ 124.00 
Be croton of Tamer tent. goo nn ci encnccce 255.00 
OP erates 66 6 56 Wein o.oo ce cic ccedcewncenccd 142.50 
er OI CI iain ik sasssibsctissssinaitsepalaiaccpmanindia 47.00 
2) packages of yellow eauedh. ..... 6 nccicsincces 149.10 
70 packages of black valentine beans_____._____------- 360.50 
QB wetinnee OE Wi OB is wisicnis etki erciceringdnins 170.00 
2 packages of white squash... 2.6 ...62e6ce05us 131.25 

Total PUNeRESE DUIOE. .. .. since ceedwennuen $1,379.35 


On the same date, the vegetables were accepted by respondent’s 
agent, loaded on respondent’s truck at Tampa, Florida, and there- 
after transported to Houston, Texas. 

4. On or about January 20, 1950, in the course of interstate 
commerce, complainant sold to respondent, after personal in- 
spection by respondent’s agent, the following vegetables, at the 
agreed prices shown: 





ITEM PRICE 

$1 packages of yellow squash_......................- $ 181.35 
ST packages of white suuash. .......22..666665.00s00 97.20 
BO comben. oF Carey Dec tiin ic ie i en hcteticenedon 255.00 
71 half-crates of 6 x 6 tomatoes__................-.-.- 202.35 
] bale-crate of @ x 7 temenieeew.. con. cc ccemunas 1.85 
87 packages of black valentine beans__-------------- 386.55 
Teta) CCIE WIR so decode nties $1,124.30 


On the same date, the vegetables were accepted by respondent’s 
agent, loaded on respondent’s truck at Tampa, Florida, and there- 
after transported to Houston, Texas. 

5. On or about January 24, 1950, in the course of interstate 
commerce, complainant sold to respondent, after personal inspec- 
tion by respondent’s agent, the following vegetables, at the agreed 
prices shown: 


ITEM PRICE 

18 packages of choice cucumbers... ......-........- $ 59.80 

8 peckages of white squash........................ 36.80 
Se SR A CIR ci dcdcdc ccdiwcscckeeeunnnds 57.00 
75 half-crates of 6 x 6 tomatoes.............-..---.- 232.50 
30 crates of fancy pad-packed tomatoes_-_.---------- 183.00 
67 hampers of fancy peppers.....................- 157.45 
50 packages of fancy yellow squash_---------------- 217.50 
125 packages of black valentine beans__-~----~------ 504.60 


Total purchase price_---- iisibgaedéaneglaeamiabe cian $1,448.65 
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On the same date the vegetables were accepted by respondent’s 
agent, loaded on respondent’s truck at Tampa, Florida, and there- 
after transported to Houston, Texas. 


6. On or about January 24, 1950, in connection with the ship- 
ment of that date, complainant advanced $40 to respondent’s truck 
driver, which amount, coupled with the purchase prices on the 
three lots, made a total amount, due complainant, of $3,992.30. 


7. On or about January 16, 1950, respondent was indebted to 
complainant in the amount of $1,444.80. Respondent made a pay- 
ment of $1,406.25 on January 24, 1950, which was applied to that 
account, reducing the amount to $38.55. On or about February 24, 
1950, respondent also paid complainant $500, which eliminated 
this previous indebtedness and left $461.45 to be applied on the 
amount of $3,992.30 due in connection with these three lots com- 
plained of herein. The total amount due complainant is thus re- 
duced to $3,530.85, no part of which has been paid by respondent. 


8. Informal complaint was received May 26, 1950, which was 
within nine months after these causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to complaint constitutes 
an admission of the facts alleged in the complaint as provided in 
the rules of practice (7 CFR 47.8(c)). 


Complainant sold to respondent, in the course of interstate 
commerce, after inspection by respondent’s agent, three lots of 
vegetables for a total purchase price of $3,952.30. Complainant 
also advanced $40 to respondent’s agent in connection with the 
third shipment, making a total amount of $3,992.50 due com- 
plainant, relative to these three lots. At the time of the first trans- 
action complained of herein, respondent was indebted to com- 
plainant in the amount of $1,444.80. Subsequently, respondent 
paid complainant $1,906.25, which was applied to this previous 
indebtedness of $1,444.80, leaving a balance of $461.45. This 
balance was applied to the total purchase prices on the three ship- 
ments of January 18, 20 and 24, 1950, plus the advance of $40, 
in connection with the third shipment. Thus the amount due com- 
plainant from respondent was reduced to $3,530.85, no part of 
which has been paid. 

Respondent’s failure to pay the balance due in connection with 
these three transactions is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$3,530.85, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $3,530.85, with interest thereon 
at the rate of 5 percent per annum from February 1, 1950, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2641) 


OLIVER HARDING v. GEORGE RICE & COMPANY. PACA Doc. No. 
5451. Decided December 19, 1950. 


Failure to Pay Net Proceeds—Default 


Where it is alleged that complainant consigned to respondent eight truck- 
loads of cantaloups to be sold for complainant’s account and that 
respondent failed to pay complainant the net proceeds realized on the 
sale thereof, and where respondent did not file an answer, held, respon- 
dent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and its failure 
to make payment is a violation of the act for which reparation should 
be awarded complainant.* 


Mr. Oliver Harding, of Hurlock, Maryland, complainant pro se. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received September 26, 1950. Formal 
complaint was filed October 26, 1950, alleging failure on the part 
of the respondent to pay complainant the net proceeds of $2,157.50 
realized on the sale of eight truckloads of cantaloups sold for 
complainant’s account during August 1950. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant October 31, 1950. On the same date copies of the 
report of investigation and the formal complaint were served 
upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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thereafter and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Oliver Harding, whose address 
is Hurlock, Maryland. 

.2. Respondent is an individual, Louis Morinsky, trading as 
George Rice & Company, whose address is 5533 Beaumont Street, 
Philadelphia, Pennsylvania. At the time of the transactions com- 
plained of herein respondent was licensed under the act. 


3. On or about August 13, 1950, in the course of interstate 
commerce, complainant consigned to respondent 469 packages of 
cantaloups to be sold for complainant’s account. The cantaloups 
were shipped by complainant from Hurlock, Maryland, to re- 
spondent in Philadelphia, Pennsylvania, and sold by respondent 
for net proceeds of $518.21. Four packages of cantaloups were lost 
in repacking. 

4. On or about August 13, 1950, in the course of interstate 
commerce, complainant consigned 99 packages of cantaloups to 
respondent to be sold for complainant’s account. The cantaloups 
were shipped by complainant from Hurlock, Maryland, to re- 
spondent in Philadelphia, Pennsylvania, and sold by respondent 
for net proceeds of $116.68. 


5. On or about August 15, 1950, in the course of interstate 
commerce, complainant consigned to respondent 390 packages of 
cantaloups to be sold for complainant’s account. The cantaloups 
were shipped by complainant from Hurlock, Maryland, to re- 
spondent in Philadelphia, Pennsylvania, and sold by respondent 
for net proceeds of $361.50. 


6. On or about August 16, 1950, in the course of interstate 
commerce, complainant consigned to respondent 471 packages of 
cantaloups to be sold for complainant’s account. The cantaloups 
were shipped by complainant from Hurlock, Maryland, to re- 
spondent in Philadelphia, and sold by respondent for net proceeds 
of $457.69. Three packages of cantaloups were lost in repacking. 

7. On or about August 17, 1950, in the course of interstate 
commerce, complainant consigned to respondent 138 packages of 
cantaloups to be sold for complainant’s account. The cantaloups 
were shipped by complainant from Hurlock, Maryland, to re- 
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spondent in Philadelphia, Pennsylvania, and sold by respondent 
for net proceeds of $129.12. 


8. On or about August 20, 1950, in the course of interstate 
commerce, complainant consigned to respondent 458 packages of 
cantaloups to be sold for complainants’ account. The cantaloups 
were shipped by complainant from Hurlock, Maryland, to re- 
spondent in Philadelphia, Pennsylvania. Respondent sold 322 of 
the packages of cantaloups for net proceeds of $149.81. A portion 
of the lot was repacked by respondent resulting in a loss of 13 
packages of cantaloups and the remainder of this shipment was 
returned. 

9. On or about August 22, 1950, in the course of interstate 
commerce, complainant consigned to respondent 456 packages of 
cantaloups to be sold for complainant’s account. The cantaloups 
were shipped by complainant from Hurlock, Maryland, to re- 
spondent in Philadelphia, Pennsylvania, and sold by respondent 
for net proceeds of $300.09. Five packages of cantaloups were lost 
in repacking. 

10. On or about August 27, 1950, in the course of interstate 
commerce, complainant consigned to respondent 196 packages of 
cantaloups to be sold for complainant’s account. The cantaloups 
were shipped by complainant from Hurlock, Maryland, to re- 
spondent in Philadelphia, Pennsylvania, and sold by respondent 
for net proceeds of $124.40. 

11. The net proceeds realized on the eight lots of cantaloups 
total $2,157.50, no part of which has been paid to complainant by 
respondent. 

12. Informal complaint was received September 26, 1950, 
which was within nine months after these causes of action had 
accrued. 

CONCLUSIONS 

Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as 
provided for in the rules of practice (7 CFR 47.8(c)). 

The record discloses that during August 1950 complainant con- 
signed eight lots of cantaloups to respondent to be sold for com- 
plainant’s account. The cantaloups were shipped in interstate 
commerce and sold by respondent. The investigation by the Regu- 
latory Division disclosed that respondent prepared, but did not 
mail to complainant, an account sales. It appears from the account 
sales that the cantaloups were sold for net proceeds of $2,157.50. 
Respondent has not paid this amount or any part thereof. 
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The investigation also disclosed that respondent does not ques- 
tion the indebtedness but claims he is financially unable to make 
payment. 

Respondent’s failure to pay the net proceeds realized in con- 
nection with these transactions is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$2,157.50, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,157.50, with interest thereon 
at the rate of 5 percent per annum from September 1, 1950, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2642) 


RITTER-LOWN COMPANY v. RITTER BROTHERS COMPANY. PACA 
Doc. No. 4951. Decided December 20, 1950. 


Prior Order Stayed Pending Decision on 
Petition for Reconsideration 


Where complainant was granted an extension of time for filing a petition 
for reconsideration, the prior order is stayed pending the issuance of 
a further order. 


Ritter-Lown Company, of Los Angeles, California, complainant pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued November 27, 1950, dismissing the formal com- 
plaint. Copies of this order were served upon the parties. 

On December 13, 1950, complainant requested an extension of 
time within which to file a petition for reconsideration. The time 
was extended to December 28, 1950. 

The order of November 27, 1950, is hereby stayed pending the 
issuance of a further order in this proceeding. 

Copies hereof shall be served upon the parties. 


SERENE 
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(No. 2643) 


BLOOMINGDALE VEGETABLE GROWERS CO-OPERATIVE v. CAROLINA 
PRODUCE COMPANY. PACA Doc. No. 5436. Decided December 
27, 1950. 


Prior Order Stayed Pending Time for Payment 


Where respondent requested additional time to pay reparation award, to 
allow such time, the order of November 27, 1950, is stayed pending 
the issuance of another order in the proceeding. 


Carolina Produce Co., of Chapel Hill, North Carolina, respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


On November 27, 1950, an order was issued in this proceeding 
under the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S.C. 499a et seq.), awarding reparation in the 
amount of $378, with interest, to complainant. Respondent has 
indicated an intention to pay the reparation award but has asked 
for additional time in which to make payment. To allow such addi- 
tional time and avoid an automatic suspension of respondent’s 
license, the order of November 27, 1950, is hereby stayed, pending 
the issuance of another order in this proceeding. 

This order shall be published and copies shall be served upon 
the parties. 


(No. 2644) 


CARIBBEAN FRUIT (CANADA) LTD. v. SOUTHEASTERN TERMINAL & 
STEAMSHIP Co., A FLORIDA CORPORATION, AND SOUTHEASTERN 
TERMINAL & STEAMSHIP CO., A DELAWARE CORPORATION. 
PACA Doc. No. 5063. Decided December 28, 1950. 


Negligence of Messenger—Damages 


Where the facts show respondent sold and delivered to complainant 10 
carloads of bananas, that respondent agreed to furnish messenger 
service for the shipment from Miami, Florida, to Montreal, Canada, 
that the bananas were damaged in transit due to the negligence of 
the messenger and that complainant suffered a loss thereby, held, 
respondent is liable for the messenger’s failure properly to perform 
his duties, and reparation, with interest, should be awarded com- 
plainant to cover the difference between the value of the bananas 
actually delivered and the value of bananas meeting contract re- 
quirements.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 


Index in this issue of Agriculture Decisions.—Ed. 
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Contracts—Liability in Assignment of Duties 


Where one undertakes to perform a legal obligation through services 
rendered by another, the original obligor is still liable if the performance 
is in any respect incorrect, and it is immaterial that the person actually 
performing the obligation is an independent contractor.* 


Consideration of Documents Attached to Answer as Evidence 
Affidavits and voucher attached to answer but not introduced at hearing 
cannot be considered as evidence in proceeding.* 
Evidence—Effect of Failure to Call Witness 


In-an action based upon actions of defendant’s alleged agent where the 
defense is a denial of agency, the failure of defendant to call the 
alleged agent as witness would justify comment by plaintiff’s attorney 
urging the jury to draw the inference that had the testimony been 
given it would not have corroborated the testimony of the defendant.* 


Evidence—Performance of Messenger Service 


Evidence held to show that seller’s obligation under contract of sale was not 
to obtain an agent or employee to act as messenger to accompany 
banana shipment for the buyer, but seller’s undertaking was to perform 


messenger service.* 

Mr. Charles Brownstein, of Montreal, Canada, and Mr. Harold Ungerleider, 
of Miami Beach, Florida, for complainant. Messrs. Shutts, Bowen, 
Simmons, Prevatt & Julian, of Miami, Florida, for respondents. Mr. 
Cleve W. Allen, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C., 499a et seq.). 
In a formal complaint filed May 5, 1948, complainant seeks to 
recover a loss of $16,477.41 which is alleged to have been sus- 
tained as a result of damage in transit to 10 carloads of bananas 
sold by respondent Florida corporation to complainant. It is 
further alleged that the bananas arrived in a damaged condition 
because of negligence of the messenger accompanying the ship- 
ments from Miami, Florida, to Montreal, Canada, and that the 
messenger was the agent of respondent Florida corporation. 

On October 27, 1948, a copy of the report of investigation pre- 
pared by the Regulatory Division was served by registered mail 
upon complainant. A copy of the formal complaint and a copy of 
the report of investigation were served upon respondents by 
registered mail on October 28, 1948. Respondent Delaware cor- 
poration filed an answer to the complaint denying liability, prin- 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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cipally upon the grounds that the messenger who accompanied the 
shipment was not the agent of the Florida corporation. An 
amended complaint was filed on June 24, 1949, and an answer 
thereto was filed on July 27, 1949. 

Although the amount involved is more than $500, respondents 
did not file a request for an oral hearing with the answer or 
amended answer. After the filing of these pleadings, complainant 
requested an oral hearing, and such request was granted. Pursu- 
ant to complainant’s application, there were issued subpoenas to 
secure the testimony by deposition of L. C. Childress and Georgia 
Casazza, secretary and treasurer, respectively, of the Florida 
corporation, Thomas A. McCarthy, designated as president of the 
Delaware corporation, R. F. Benatre, successively manager of each 
corporation, and F. Leslie Fraser. Thomas A. McCarthy was not 
served with a subpoena or deposition order because he could not 
be located. The testimony of Fraser (not connected with respond- 
ent) was taken, but the others did not appear or testify. H. N. 
Boureau, at one time president of the Florida corporation, and 
currently president of the Delaware corporation, appeared volun- 
tarily and testified. The depositions of Boureau and Fraser are 
accompanied by a copy of an “Agreement of Merger,” relating to 
the merger of respondent Florida and Delaware corporations. 

An oral hearing was held at Miami, Florida, on April 12, 1950. 
Both parties were represented by counsel. Complainant introduced 
in evidence a stipulation entered into by the parties, the deposi- 
tions of Boureau and Fraser, the depositions of three witnesses 
taken in Montreal, and the oral testimony of Julius Matlin, presi- 
dent, and of J. V. Rivet, vice president, of complainant corpora- 
tion. Pursuant to the service upon him of a subpoena duces tecum, 
R. F. Benatre appeared and testified at the hearing. Benatre sub- 
mitted a limited number of records, and stated that respondent 
had a fire late in 1947, at which time a considerable part of re- 
spondent’s records were destroyed and scattered. 


FINDINGS OF FACT 


1. Complainant, Caribbean Fruit (Canada) Ltd., whose post 
office address is 89 East Commissioners Street, Montreal, Quebec, 
Canada, is a foreign corporation and not subject to license under 
the act. 

2. Respondents are corporations of identical name, Southeast- 
ern Terminal and Steamship Company. One corporation was or- 
ganized under the laws of the State of Florida with post office 
address at 28 S. W. 4th Street, Miami, Florida, and the other 
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under the laws of the State of Delaware, with the same post office F 
address. At the time of the transaction in question the Florida f 


corporation was subject to license under the act. Subsequent to | 
the date of such transaction the Florida corporation was merged | 


into the Delaware corporation, at which time all the debts, lia- 
bilities, and duties of the Florida corporation were assumed by 


the Delaware corporation. Respondent Delaware corporation is | 


now licensed under the act. 


. 38. On or about March 19, 1947, in the course of interstate 
and foreign commerce, and through negotiations conducted by the | 
Imperial Brokerage Company, with principal office at Montreal, | 


. Canada, acting as agent for respondent Florida corporation, com- 


plainant and respondent Florida corporation entered into a con- | 


tract for the sale by this respondent to complainant of 10 carloads 
of fresh Guatemala bananas at an agreed price of $6.25 per 


hundredweight, U. S. funds, f.o.b. shipping point, at Miami, | 


Florida, described and in cars numbered as follows: 


SR insiinncwaeal 22,025 nounds............. $ 1,432.81 | 
We. HBG enn nnnnna PASS MOUNES.. o.oo scans 1,514.06 | 
a 22,325 pounds------------ 1,395.31 | 
2 a 23,026 pounds... ....... 1,439.06 | 
Ne ss scinisnctemsitiandnecles 22.035 pounds... -....... 1,432.81 | 
eee po By ee 1,482.81 | 
I I esac cantesdp acts ina 24,325 pounds... ....... 1,507.81 
Be? BUOO. on cnene 23,626 pounds........._... 1,476.56 
I i ac esecseshednssccchiannd 22,085 pounds..............-. 1,376.56 | 
1 8! 24,126 ones... o 00545. 1,507.81 | 
$14,565.60 


As a condition of sale respondent Florida corporation agreed to | 
furnish messenger service for the shipments from Miami, Florida, | 
to Montreal, P. Q., Canada. It was agreed that respondent Florida | 
corporation would furnish such messenger service at a charge | 
to complainant of $20 per car, or a total charge of $200 for the | 


shipments. 


4. Respondent Florida corporation employed John Lindsey, | 


messenger, to accompany the 10 shipments in question from 


Miami to Montreal. Complainant paid $200 to said respondent | 


for messenger service on the 10 shipments involved. Said re-| ; 


spondent paid Lindsey $120 for his services as messenger. 


t 
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5. Two confirmations of sale dated March 24, 1946, covering | riv 
five cars each, were prepared by the broker and contained the} Fa 
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terms of sale, including the provision as to service, “Shipper’s 
Option — Messenger Service” and the notation “Mr. John Lindsey, 
messenger, accompanying cars from Miami to Montreal.” The 
confirmations were signed by complainant and by the broker for 
respondent Florida corporation. Copies of the Confirmations of 
Sale were received by said respondent without complaint. 

6. On or about March 22, 1947, shipments of the 10 carloads 
of bananas involved herein were commenced by respondent 
Florida corporation from Miami, Florida. The shipments were 
accompanied by John Lindsey, messenger, and arrived at Mon- 
treal, Quebec, Canada, on or about March 30, 1947. 

7. An official inspection was made of the bananas contained in 
car URT 81679 at 10 a.m. on March 31, 1947, at Montreal, Quebec, 
Canada, by the Canadian Department of Agriculture. The inspec- 
tion certificate evidencing such inspection reads, in part, as 
follows: 

“Condition — Bunches generally turning yellow. 
Bunches are generally showing some decayed 


bananas. 
_ “Grade — Inspection requested for condition only. 
' “Remarks — Inspection made during working of car.” 


The certificates covering the nine remaining cars are substantially 
identical to the one quoted. 

8. John Lindsey permitted the bananas involved herein to be- 
come overheated in transit. Upon arrival of the shipments at 
destination Lindsey did not present receipts for signature by 
complainant and did not present the customary reports showing 


| the icing and heating of the cars in transit. 


9. The following facts, among others, are stipulated by counsel 


| for the parties, and are found as facts in this proceeding: 


d to | 
rida, | 
rida 
arge | 
the | 


(a) That one of the respondents in this case, Southeastern 


- Terminal & Steamship Co., a Delaware corporation, is the real 


party in interest, and if there is any liability in this case, that 
said corporation is the corporation liable therefor. 
(b) That on March 25, 1947, the respondent Florida corpora- 


_ tion, through the First National Bank of Miami, received in pay- 


lsey, 

‘rom 

dent 

| re- | 

ring : 
the | 





ment of the 10 carloads of bananas involved in this case the sum 
of $14,565.60. 

(c) That the 10 carloads of bananas involved in this case were 
in good condition when they were shipped from Miami. 

(d) That the 10 carloads of bananas involved in this case ar- 
rived in an overheated condition, with temperatures of 80 degrees 
Fahrenheit and higher. 
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(e) That copies of Standard Confirmations of Sale attached to 


the Complaint as exhibits C-1 and C-2 were received by the re- | 


eS 


spondent Florida corporation on March 24, 1947, by mail from [| 
Montreal, Canada, from Imperial Brokerage Company of Mon- [| 


_ treal, Canada. 


(f{) That copy of letter from Imperial Brokerage Company, 
dated March 25, 1947, identified as C-3, attached to the Complaint, | 
was received by mail by respondent Florida corporation, ad- | 


dressed to Caribbean Fruit (Canada) Ltd. 


(g) That the bills of lading, identified as C-4 of the Complaint, : 


cover the shipment of the bananas involved in this complaint. 


(h) That the Inspection Certificates, identified as C-5 of the | 


Complaint, may be received in evidence in this case insofar as 


such certificates show the condition of the bananas at the time of | 


the inspection. 
(i) That the amount realized from the sale of the bananas after 


arrival in Montreal, Canada, was $6,827.59 (Canadian) gross sal- | 


vage. 

(j) That the market for bananas in Montreal at the time of 
arrival of the 10 carloads in question was 10 cents a pound and 
that the 10 carloads involved in this case amounted to 233,050 
pounds. 

(k) That no bond is required of the complainant in this case 
because of the reciprocity between Canada and the United States 
relating to bonds in the case of nonresidents in suits in the re- 
spective countries. 

(1) That the respondent Florida corporation paid Imperial 
Brokerage Company $375 as a brokerage fee in connection with 
the shipment of 10 cars involved in this action and a later ship- 
ment of 5 cars to Caribbean, plus $255.86 as a part of John F. 
Thomas’ expenses in connection with those sales. 

10. An informal complaint was filed on June 16, 1947, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 

Unless otherwise indicated, the term “respondent” as used in 
these “conclusions,” shall refer to the Florida corporation, be- 
cause the transaction in question was with the Florida corporation. 
Such terminology, however, shall not be construed as having any 
bearing on the liability of the Delaware corporation. 

The parties, by stipulation, have resolved all the essential 
questions in this proceeding, save one. There is no difficulty with 
respect to the existence and terms of the sale in question, the fact 
that the bananas met contract requirements at shipping point, and 
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 Ye- | that the bananas arrived at destination in an overheated condi- 
rom | tion. The parties have stipulated as to the gross proceeds re- 
fon- | ceived by complainant upon resale of the bananas and as to the 


value the bananas would have had if they had met contract re- 
any, | quirements. It is further agreed that, as between the two re- 
int, | spondents, the Delaware corporation is the real party in interest 
ad- | and is liable for the payment of any reparation awarded to com- 
_ {| Plainant herein. The facts show, and it is undisputed that the 
int, | damage to the bananas which occurred in transit was caused by 
: the failure of John Lindsey properly to perform his duties as 
the messenger, and that respondent was promptly notified of the con- 
r aS | dition of the bananas upon arrival at destination and the cause 
e of | therefor. The one essential issue to be determined is whether 

respondent is liable for the messenger’s failure properly to pro- 
fter tect the bananas in transit. As conceded in respondent Delaware 
sal- | corporation’s brief, the sole question is whether Lindsey was the 

agent or employee of respondent. Complainant alleges that the 


e of messenger was the agent of respondent. This is strenuously denied 
and by respondent Delaware corporation, who maintains this was an 
050 | f.o.b. sale; that respondent merely contacted the messenger and 
guaranteed payment to him as an accommodation to complainant; 

case | and that respondent’s liability ceased at shipping point. 
ates With respect to the background negotiations preceding the 
re- | agreement in question, the facts of record show that John F. 
; Thomas of Imperial Brokerage Company, in an attempt to estab- 
rial lish a Montreal market for respondent’s bananas, reported to 
NV ith complainant the availability of the shipments in question. Julius 
= Matlin, president of complainant corporation, thereafter made a 


trip to Miami to inspect the fruit. Matlin testified that in Miami 
_. | he discussed the proposed purchase with R. F. Benatre, manager 
hich : of respondent corporation, in the presence of Thomas, and that 
price and quantity were agreed upon. Matlin’s testimony is to the 
| further effect that the sale was conditioned upon a messenger 
| being furnished by respondent. Because of a shortage of messen- 
gers, Benatre offered to provide messenger service as far as the 
| Canadian border. This was refused by Matlin, who insisted that 
respondent provide messenger service all the way to Montreal. At 
| this, Benatre offered to provide messenger service to Montreal at 
| acharge of $20 per car for such service, and this was agreed upon 
: by the parties. Matlin denied ever seeing Lindsey in Florida. 
Rivet, vice president of complainant corporation, testified that 
the $200 charge for messenger service was paid by complainant to 

| respondent. 
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The confirmations of sale [two otherwise identical confirmations 
of sale were made out by the broker, each listing 5 cars], with 
respect to the icing, heating, ventilation, etc., to be given the 10 
shipments, show “Shipper’s option — Messenger service,” “Mr. 
John Lindsey, Messenger, accompanying cars from Miami to 
Montreal.” These terms tend to indicate the shipper (respondent) 
was furnishing the service. The broker’s letter of March 25, 1947, 
addressed to complainant, a copy of which was received by re- 
‘spondent, indicates even more clearly the understanding of the 
parties that respondent’s obligation was to furnish a service. The 
letter refers to “Shipper’s Messenger Mr. John Lindsey” and “the 
rate for this Messenger service by Shippers is in the sum of. . .” 

Respondent does not deny that the Imperial Brokerage Com- 
pany was its broker (R. Brief, p. 90), but respondent contends 
that the broker’s authority was only to find a purchaser and not 





= TT 


to negotiate a contract. The weight of the evidence indicates to | 


us that the broker had at least ostensible authority to negotiate 
the contract in question. The facts show further that respondent 
received copies of the broker’s Standard Confirmations of Sale 


without objection. These confirmations were prepared in the | 
Montreal office of the brokerage company pursuant to instructions | 


telephoned long distance by Thomas in Florida. Questioned at the 
hearing as to why respondent had not taken exception to the 
reference on the Confirmations as to messenger service, Benatre 
replied “Because we had arranged with the consignee for his own 
messenger service.” (H.R. 39) If this were respondent’s under- 
standing, there would seem even more reason for respondent to 


object immediately upon receipt of the Confirmations. In our view | 


there is little support for respondent’s challenge to the evidentiary 


—E 


value of the broker’s letter of March 25, 1947, and the Confirma- | 


tions of Sale. 


With further respect to respondent’s position that it acted 
merely to accommodate complainant, Benatre stated that, prior to 


entering into the contract, Matlin indicated he had two men who 
could accompany the shipments, but thereafter Matlin told him 
the men would not be available and requested him to obtain 


someone to accompany the shipments. Benatre testified that | 


Lindsey had been known to him some 8 years, and was considered 
competent, but that Lindsey was not respondent’s employee or | 


agent, and had never been employed by respondent. He stated that 
Lindsey might have been under the impression that he was re- 
spondent’s employee for the reason that Lindsey worked for an 
independent stevedore who, in turn, worked on respondent’s 
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terminal property. Respondent attached to its answer a copy of 
a cash voucher signed by Lindsey, evidencing the payment of 
$120 made by respondent, reading: ‘Contract messenger for 
Caribbean Fruit Company, Montreal — 10 cars ex SS Patoris.” 
Also attached to respondent’s answer are two affidavits sworn to 
by John Lindsey. In affidavit form, Lindsey’s testimony would not 
have been admissible at the hearing over objection. However, no 
attempt was made to introduce either the voucher or the affidavits 
in evidence at the hearing and they cannot be considered as evi- 
dence in this proceeding. Anonymous, PACA Doc. No. 4877, 8 A.D. 
310. Lindsey was not present at the hearing, and this fact was 
commented upon by counsel for complainant. It has been held, 
in an action based upon the acts of defendant’s alleged agent, 
where the defense was a denial of agency, that the failure of de- 
fendant to call the alleged agent as a witness would justify com- 
ment by plaintiff’s attorney urging the jury to draw the inference 
that had the testimony been given it would not have corroborated 
the testimony of the defendants. Monohan v. Grayson County 
Supply Co. (1932) 245 Ky. 781, 54 S.W. 2d. 311; 5 A.L.R. 2d 909. 
Questioned as to what efforts he had made to have Lindsey present 
at the hearing, Benatre stated he had made inquiry around the 
banana docks, but hadn’t been able to locate Lindsey and hadn’t 
seen him at any of the docks in the past year. 

Complainant introduced evidence showing that John F. Thomas, 
who negotiated the sale as respondent’s agent and broker, died on 
June 29, 1948. 

Turning again to complainant’s evidence of the alleged agency, 
Samuel Raicek, a director of complainant corporation, testified 
by deposition to the effect that in Montreal, Canada on Sunday, 
March 30, 1947, the date of arrival of the 10 shipments, he re- 
quested Lindsey to disembark from a train which he had already 
boarded, and in answer to questions Lindsey stated that he was 
employed by respondent company and had been with them for a 
number of years; he stated the amount paid him for his services; 
and, in answer to a question whether he failed to keep records 
regarding icing, heating, manipulation of plugs, vents, and tem- 
perature records at junction points, Lindsey stated that it was 
customary for messengers to keep such records, but that in this 
particular case Mr. Benatre, manager of respondent corporation, 
had told him not to bother to keep records. Complainant intro- 
duced in evidence the deposition of F. X. Lachapelle, a fruit in- 
spector and former messenger of Montreal. This deponent’s testi- 
mony was, in part, to the effect that it was customary for messen- 
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gers to keep detailed reports of icing and heating of cars of 
bananas and to turn such reports over to the consignee. 

Upon this record we are to decide whether respondent’s obliga- 
tion under its contract with complainant was to engage an agent 
or employee for complainant, or to perform a service for com- 
plainant. If the former, then respondent is not liable for it appears 
Lindsey had the reputation of being a competent messenger. If, 
however, respondent undertook to perform the service (and such 
performances by a corporation would necessarily be through its 
agents, employees, or others), then respondent is liable. We think 
that by a preponderance of the evidence complainant has shown 
respondent agreed, for a consideration, to perform messenger 
service. It should be emphasized that this conclusion is not based 
solely upon the fact that respondent arranged with Lindsey to 
accompany the shipments. We have taken into account the trans- 
action as a whole, including the evidence that the furnishing of 
messenger service by respondent was a condition of the contract, 
as corroborated by the Confirmations of Sale and the broker’s 
correspondence, plus the further facts that respondent charged 
complainant $200 for “messenger service” as such, and in turn 
paid the messenger $120 for his services. Although controverted, 
there is testimony that the messenger stated in Montreal he had 
been employed by respondent and, in not keeping certain records, 
was acting pursuant to respondent’s instructions. We conclude 
Lindsey was respondent’s agent, and it is clear that Lindsey’s 
actions were within the scope of his authority. Under well known 
principles of law, respondent is responsible for Lindsey’s failure 
of performance. 

Assuming, but not deciding, that respondent’s control over 
Lindsey was less, and that Lindsey was an independent contractor 
rather than respondent’s agent, we think such circumstances 
would avail respondent littlg in this proceeding. It has been held 
that where one undertakes to perform a legal obligation through 
services rendered by another, the original obligor is still liable 
if the performance is in any respect incorrect (Williston on Con- 
tracts, § 411), and it is immaterial that the person actually per- 
forming the obligation is an independent contractor. Davidson v. 
Madison Corporation, 257 N.Y. 120, 177 N.E. 392 (1931); 76 
A.L.R. 1103. 

The only remaining question is the amount of damages to 
which complainant is entitled. Complainant herein paid the in- 
voice price and charge for messenger service, accepted the goods, 
and seeks to recover damages for its out-of-pocket costs and loss 
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of profits. Respondent’s breach herein did not constitute a breach 
of warranty of quality as such. The breach did, however, result 
in the receipt by complainant of bananas of a lower value than 
those which would otherwise have been received, and it would 
appear that application of the rule followed under § 69(7) of the 
Sales Act in cases of breach of warranty of quality would com- 
pensate complainant for the loss directly and naturally resulting 
from the breach. The rule in question measures damages by the 
difference between the value of the goods at the time of delivery 
to the buyer and the value they would have had if they had an- 
swered to the warranty. It has been stipulated that complainant 
received gross proceeds of $6,827.59 on resale of bananas. There 
is no contention that the resales were improperly made or that 
complainant failed to obtain the best prices available. We there- 
fore accept the resale proceeds as evidence of the market value 
of the bananas in question upon arrival. As stipulated, the market 
value of bananas on the Montreal market at the time of arrival 
was 10 cents per pound, or $23,305 for the 10 carloads had they 
not been damaged. Accordingly, complainant’s damages with re- 
spect to the 10 shipments in question amount to the difference 
between these two sums, or $16,477.41. Complainant has volun- 
tarily reduced its claim by $100, an amount it owed respondent 
in connection with a shipment in car SFRD 14492 (not directly 
involved herein). The amount to which complainant is entitled, 
therefore, is reduced to $16,377.41. 


Respondent’s failure to provide proper messenger service in 
accordance with the contract is a violation of section 2 of the act. 
Complainant’s damages as a result of that failure amounted to 
$16,477.41, from which should be deducted $100 admitted by 
complainant to be due respondent. Reparation in the amount of 
$16,377.41, with interest, should be awarded complainant against 
both respondents. The facts should be published. 


ORDER 


Within 30 days from the date hereof respondents shall pay to 
complainant, as reparation, $16,377.41, with interest thereon at 
the rate of 5 percent per annum from April 1, 1947, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 2645) 


ERNEST E. FADLER CO. v. WILLIAM R. HEDBERG, INC., AND AL 
KAISER & Bros., INc. PACA Doc. No. 5149. Decided Decem- 
ber 28, 1950. 


Failure to Pay Purchase Price—Evidence Failing to Show Lack of 
Suitable Shipping Condition 
Where complainant seeks to recover the purchase price of a carload of 
melons which was sold to respondent on the representation that the 
“ melons were of fair quality and in good condition, and respondent 
accepted the melons but claims lack of suitable shipping condition, 
held, that the evidence fails to show the melons were not in suitable 
shipping condition, and complainant should be awarded reparation 
in the amount of the purchase price.* 


Evidence Failing to Show Mutual Rescission 


The evidence failed to show a mutual rescission of the contract to sell a 
carload of melons where the buyer specifically told the seller he was 
not rejecting the melons and the seller merely suggested, on request, 
the name of a dealer to whom the buyer could ship the melons for 


resale.* 
Mr. Warren S. Earhart, of Kansas City, Missouri, for complainant. Mr. 


Alexander Golbus of Golbus & Golbus, of Chicago, Illinois, for respond- 
ent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed January 28, 1949, it is alleged that 
complainant sold two carloads of cantaloups to respondents 
jointly and that respondents accepted both shipments and paid 
for one of them, but failed and refused to pay for the other. Com- 
plainant seeks reparation in the amount of $648, which is the 
invoice price of the shipment of cantaloups for which respondents 
failed to pay. 

Each of the respondents was served with a copy of the com- 
plaint by registered mail on June 22, 1949, together with a copy 
of the report of investigation prepared by the Regulatory Divi- 
sion of the Fruit and Vegetable Branch. Complainant also was 
served with a copy of the report of investigation on June 22. 
Respondent, William R. Hedberg, Inc., filed an answer on July 11, 
1949, denying the transaction as alleged in the complaint and 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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alleging that complainant had represented the cantaloups to be 
of fair quality and good condition, and that upon delivery at 
Minneapolis, the produce was found to be badly deteriorated and 
in damaged condition. It is further alleged that complainant, 
through respondent, Al Kaiser & Bros., Inc., requested respondent, 
William R. Hedberg, Inc., to turn the carload over to another 
handler at Minneapolis; that this request was complied with; and 
that this other handler refused to accept the cantaloups and the 
same were ultimately abandoned to the railroad. The answer 
denies all liability in the matter. On July 11, 1949, respondent, Al 
Kaiser & Bros., Inc., filed a separate answer which is similar in 
all respects to the answer of respondent Hedberg. 

Oral hearing was held at Chicago, Illinois, on January 26, 1950. 
All parties to the proceeding were represented by counsel. The 
depositions of Frank L. Kenworthy and Earl Cunningham were 
introduced in complainant’s behalf. Respondents introduced the 
deposition of Clarence Leon Rhodes and the oral testimony of 
Alex L. Sezer and Fred Kaiser. Briefs were submitted in behalf 
of all parties. 

FINDINGS OF FACT 

1. Complainant, Ernest E. Fadler Company, is a corporation 
whose address is 311 Produce Exchange Building, Kansas City, 
Missouri. 

2. Respondent, William R. Hedberg, Inc., is a corporation 
whose address is 535 Jackson Street, St. Paul, Minnesota. Re- 
spondent Al Kaiser & Bros., Inc., is a corporation whose address 
is Produce Exchange Building, 216 South Water Market, Chicago, 
Illinois. At the time of the transaction involved in this proceeding, 
both respondents were licensed under the Act. 

3. On or about July 8, 1948, in the course of interstate com- 
merce, complainant sold respondent, Al Kaiser & Bros., Inc., a 
carload of Allen brand cantaloups containing 160 crates of size 27 
priced at $2 per crate f.o.b. Yuma, Arizona, and 123 crates of 
size 36 and 5 crates of size 45 priced at $2.25 per crate, f.o.b. 
Yuma, plus $40 for top ice, making a total selling price of $648. 
Complainant advised respondent Kaiser that the melons were 
contained in car PFE 91208 which had been shipped from Yuma, 
Arizona, on July 2 and was on track in Kansas City at the time 
of the sale. Complainant represented the cantaloups as “fair 
quality, good condition.” 

4. Respondent Kaiser requested complainant to divert the 
shipment to respondent Hedberg at Minneapolis, Minnesota, and 
to invoice the shipment directly to Hedberg. In compliance with 
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these instructions, complainant at 4:15 July 8, 1948, ordered the 
car diverted. 

5. On or about July 8, 1948, respondent Kaiser sent to re- 
spondent Hedberg a telegram which reads, in part, as follows: 


“WM. R. HEDBERG, 7/8/48 
ST. PAUL, MINN. 
WE PURCHASED FOR OUR JOINT ACCOUNT FROM 
FADLER THEY BILLING DIVERTING YOU FROM KAN- 
SAS CITY TODAY VIA ROCK ISLAND * * * * PFE 91208 
ALLEN BRAND JUMBO CANTS 160/27 2.00 FOB ALSO 
123/36 5/45 2.25 FOB PLUS TOPICE 40.00 * * * * SHIPPED 
YUMA SECOND. 
AL KAISER & BROS. 
5:30 P.M.” 


6. On or about July 9, 1948, respondent Hedberg resold the 
shipment to the Lakeland Fruit & Produce Co. of Minneapolis, 
Minnesota. The shipment arrived at Minneapolis on Sunday, 
July 11. The Lakeland Fruit & Produce Co. inspected the canta- 
loups on the morning of arrival, and immediately notified re- 
spondent Hedberg that the shipment was refused because of the 
poor condition of the fruit. 

7. The shipment was inspected by a private inspection agency 
on the morning of July 12, and the report issued by the inspector 
reads, in part, as follows: 


“Quality poor to fair. Stock fairly bright, light yellow to yellow 
color. Firm full to full ripe, some overripe. Many melons show- 
ing sunken spots, slippery ends. Many ends and spots on some 
melons showing age. Fairly well netted, full slips. Irregular 
in size. Pack from slack to fairly full.” 


8. After attempting unsuccessfully to sell the shipment to 
other prospective purchasers, Hedberg advised Kaiser on July 12 
that the cantaloups were unsalable. Kaiser relayed this informa- 
tion to complainant who suggested that a federal inspection be 
obtained. On July 13, Kaiser requested Hedberg to order a federal 
inspection. The federal inspection was made at 8:10 July 14, 
1948, and shows the condition of the cantaloups as follows: 

“Ground color generally yellow and firm. From 6 to 12 melons 

per crate, average approximately 30% show dry, sunken, dis- 

colored areas generally affecting 1/4, to 14 of surface of melon. 

From 3 to 12 melons per crate average approximately 25% 

Cladosporium Rot in various stages, mostly in early stage 

affecting stem scar.” 
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9. Kaiser informed complainant of the results of the inspec- 
tion on July 14, and asked complainant whom he dealt with in 
Minneapolis. Complainant informed Kaiser that he had dealt with 
Food Distributors, Inc. On Kaiser’s instruction, Hedberg diverted 
the shipment to Food Distributors, Inc., on July 15. Food Dis- 
tributors, Inc., refused to accept the shipment and on July 22 
the carrier informed Hedberg that the car was still on track. 
Hedberg advised the carrier that the cantaloups were too ripe 
and that they had abandoned the shipment. 

Although demand has been made, the respondents have failed 
and refused to pay the purchase price of the shipment. 

11. Formal complaint was filed on January 28, 1949, which was 
within nine months after the accrual of the alleged cause of action. 


CONCLUSIONS 


Respondents present two defenses to this action, namely, (1) 
the canfaloups were not in suitable shipping condition at the 
time of the sale, and (2) by directing respondents to turn the 
shipment over to Food Distributors, Inc., on July 15, complainant 
accepted the melons back without qualification, thereby assenting 
to the rescission and the discharge of the original sale. Since 
these defenses are not interdependent, we shall consider them 
separately. 

Car No. 91208 was originally shipped from Yuma, Arizona, on 
July 2, 1948. On July 8, complainant sold the cantaloups in the 
car to respondents. At the time of the sale, the car was standing 
on track in Kansas City, of which fact both complainant and re- 
spondents were aware. Section 46.24(k) of the Regulations (7 
CFR 46.24(k)) provides: 

‘Suitable shipping condition,’ in connection with reconsigned, 

rolling, or tramp cars, means that the commodity, at time of 

sale, meets the requirements of this phase as defined in para- 

graph (j) of this section, relating to direct shipments.” 
Under this regulation, at the time of the sale of the shipment on 
July 8, the cantaloups should have been in such a condition that 
if the shipment were handled under normal transportation service 
and conditions, delivery without abnormal deterioration at the 
destination specified in the contract of sale would be assured. It 
must be determined from the evidence whether the shipment 
moved from Kansas City to Minneapolis under normal trans- 
portation service and conditions and whether the evidence pre- 
sented indicates that the cantaloups were abnormally deteriorated 


at destination. 
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Witnesses for both parties testified that the normal transit 
time between Kansas City and Minneapolis is one day. This 
shipment, which was ordered diverted from Kansas City to 
Minneapolis at 4:15 P.M. on July 8 should have been delivered 
at Minneapolis early in the morning of July 10. The shipment 
did not arrive until the morning of July 11, however, which 
indicates that there was one day delay in the movement of the 
car. Other than this one day delay, there is nothing in the evi- 
dence to indicate that the shipment did not move under normal 
transportation conditions and proper refrigeration. A private 
inspection agency’s report of inspection made July 12 shows 
the temperature of the melons in the load to be 40 degrees at 
the bottom and 4 degrees at the top, and shows no evidence of 
rough handling in transit. Without deciding whether a delay of 
one day, standing alone, is sufficient deviation from “normal 
transportation service and conditions” to abrogate the implied 
warranty of suitable shipping conditions, we shall look to other 
factors in the case which affect the same subject. 

According to the testimony of Frank L. Kenworthy, com- 
plainant’s vice president, the cantaloups were picked at full slip, 
and such melons deteriorate or get overripe and decayed if not 
shipped rapidly and under refrigeration and if not handled 
promptly upon arrival. When Kenworthy negotiated the sale with 
Fred Kaiser on July 8, Kaiser was advised that the cantaloups 
were picked at full slip and shipped from Yuma, Arizona, on July 
2, and thus had been in the car for 6 days. According to Kaiser’s 
own testimony, the normal transportation time from Yuma to 
Kansas City is 4 or 5 days. Kaiser was interested in the condition 
of the melons and Kenworthy read the report made on July 8 by 
Earl Cunningham, an employee of complainant corporation, whose 
duties include the inspection of produce. Cunningham’s report 
reads, in part “Ground color mostly turning, some yellow. Fair 
quality. Good condition. Firm ripe, full stem slip.” Kenworthy 
testified that he gave Kaiser a low price on the cantaloups because 
he wished to move them without delay. The shipment arrived at 
Minneapolis on Sunday, July 11. Meanwhile, respondent Hedberg 
had sold it to Lakeland Fruit & Produce Co. at Minneapolis. This 
company inspected the shipment in the morning on July 11 and 
their inspector’s report reads as follows: “Quality of melons poor 
to fair. Many melons showing sunken spots, moldy ends, con- 
siderable number of slippery and slimy melons. Very poor car of 
melons, looks like old stock.” The shipment was inspected again 
on the morning of July 12 by the Rhodes Inspection Bureau, a 
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private inspection agency. The pertinent portion of that report is 
set forth in Finding of Fact No. 7. Finally, a federal inspection 
was made of the shipment on July 14, as stated in Finding of 
Fact No. 8. Neither the inspection made by Lakeland Fruit & 
Produce Co. on July 11, nor that of the Rhodes Inspection Bureau 
on July 12 give any specific information as to the percentage of 
defective melons in the shipment. At best, they indicate in a gen- 
eral way that the melons were past their prime and not in first 
class condition. Whereas the federal inspection made on July 14 
gives percentages of defects, that inspection is too remote from 
the date of arrival to accurately reflect the condition of this highly 
perishable commodity on arrival. Especially is this true in view 
of the delays in shipping the melons and the further fact that 
these were not high quality melons when bought. The inspections 
of Lakeland Fruit & Produce Co. and of the Rhodes Inspection 
Bureau may have been sufficient evidence of abnormal deteriora- 
tion, had the produce sold been high quality fruit. However, it is 
insufficient to prove that these ‘“‘fair quality” cantaloups purchased 
with the knowledge that they had been held over several days at 
Kansas City, were abnormally deteriorated. It is concluded that 
respondents have failed to establish a breach of the warranty of 
suitable shipping condition. 

Respondents’ second defense is that on or about July 15, 1948, 
complainant assented to a rescission of the sale and directed re- 
spondents to divert the shipment to Food Distributors, Inc., of 
Minneapolis, Minnesota. In their joint brief, respondents cite the 
case of Ernest E. Fadler Co. v. Hesser, 166 F. 2d 904 (10 Cir. 
1948) in support of this defense. The essence of the Hesser case 
is found at page 907 of the report, wherein the court stated: 

“Where the goods are in conformity with the contract and title 
has passed to the buyer, he cannot thrust them back upon the 
seller, but, if under such circumstances, the buyer promptly 
notifies the seller that he rejects the goods on the ground that 
they do not meet the conditions of an implied warranty, and 
tenders the goods back to the seller, and the seller takes the 
goods back without making it clear that he is receiving them 
merely to dispose of them on account of the buyer to mitigate 
the damages and without making it clear that he is not assent- 
ing to a rescission, the normal inference from taking the goods 
back and resuming dominion over them is assent to rescission 
and the discharge of the original sale.” 


Title to the shipment passed to respondents when it was, at 
Kaiser’s instruction, diverted to Hedberg in Minneapolis. It must 
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be determined whether at some subsequent time respondents re- 
jected and tendered the melons back to complainant, and com- 
plainant took the goods back without making it clear that it was 
receiving them merely to dispose of them on respondents’ account 
to mitigate the damages. The testimony of Frank L. Kenworthy 
concerning this matter is found at interrogatory No. 12 of his 
deposition, as follows: 


12. Q. Did you or anyone at Ernest E. Fadler Co. request re- 
spondent Al Kaiser and Bros. Inc. “to turn over and 
deliver the said car to Food Distributors of Minneapolis, 
Minnesota” as alleged in the answers filed herein? 

A. No. Kaiser asked me if there was anyone I dealt with 
in Minneapolis and thinking he was looking for a buyer 
for the car, I told him Food Distributors bought cars 
but I did not tell him to deliver the car to Food Dis- 
tributors. I would have no reason to because I asked 
Kaiser if Hedberg was rejecting and he said “no.” 

Al Kaiser’s testimony regarding this conversation was as follows: 

A. That would be, I think, the fourteenth, and advised him 
that we had tried to sell or dispose of the car; that we 
couldn’t do anything with it; that it just wasn’t sale- 
able. In the same conversation he told me to send the 
car over to Food Distributors at Minneapolis, which, of 
course, I advised Mr. Hedberg to do. (Tr. 58) 

Q. As a matter of fact, Frank Kenworthy asked you when 
you called to complain about that car whether or not 
you were rejecting it, and you answered “No”? 

A. That is correct. (Tr. 72) 


It should also be noted that complainant had made no arrange- 
ments for Food Distributors, Inc., to take over or handle the 
shipment, and when Hedberg diverted the shipment to them, they 
refused to accept delivery. 

Respondent’s contention that complainant assented to a recis- 
sion of the contract and took back the goods is not borne out by 
the evidence. Kenworthy specifically asked Kaiser whether the 
shipment was being rejected, and Kaiser replied that it was not. 
Since respondents had no intention of rejecting the shipment and 
did not tender it back to complainant or even suggest such return, 
complainant was not in a position to take the melons back, even 
if it had desired to do so. Moreover, it does not appear logical 
that Kenworthy would direct Kaiser to turn the shipment over to 
Food Distributors, Inc., without having made any arrangements 
for that company to handle it. Finally, to prove a mutual rescis- 


23 NEERING PECTS SEGRE SEES MOREE MEISE 


Qe, =& 64 6 beet bet ee cc we Ut OP = ew 


ct ct? & © 


“aos oe f® 


t] 
t] 


In 





1645 
486 


re- 
ym- 
vas 
int 
chy 
his 


je 
he 
ey 


is- 


he 
rt. 
ad 
n, 
on 
al 
to 
ts 





SELL AE EMER TP GET 


~— SERN TOS PECTS RRR ET 


No. 2646 G. & K. PRODUCE, INC. v. 1493 
Cite as 9 A.D. 1493 EDMONSON BROKERAGE CO. 


sion or abrogation of an executed contract, as in this case, con- 
vincing evidence must be presented showing that such was the 
intention of the parties at the time. The only evidence presented 
to sustain respondents’ contention is Mr. Kaiser’s statement: ‘In 
the same conversation he told me to send the car over to Food 
Distributors at Minneapolis, which, of course, I advised Mr. 
Hedberg to do.” Such a statement standing alone does not furnish 
convincing proof that Kenworthy thereby was consenting to the 
cancellation of the contract and accepting a return of the ship- 
ment, especially in view of the fact that Kaiser had expressly 
denied tendering it back to complainant. 

It is concluded that respondents have failed to prove that the 
cantaloups in car No. PFE 91208 were not in suitable condition 
at the time they were sold on July 8, 1948. It is further concluded 
that respondents have failed to prove that complainant accepted 
the return of the shipment and thereby assented to the rescission 
and discharge of the original sale. Accordingly, respondents’ fail- 
ure to pay the contract price for this shipment was in violation 
of Section 2 of the Act, and complainant should be awarded 
reparation in the sum of $648.00 plus interest. The facts should 
be published. 

PROPOSED ORDER 

Within 30 days from the date of this order, respondents, 
William R. Hedberg, Inc., and Al Kaiser & Bros., or either of 
them, shall pay complainant the sum of $648.00, with interest 
thereon at the rate of 5% per annum from July 12, 1948, until 
paid. 

Copies hereof shall be served upon the parties. The facts and 
circumstances of this case shall be published. 


(No. 2646) 


G. & K. PrRoDUCE, INC. v. EDMONSON BROKERAGE COMPANY. PACA 
Doc. No. 5453. Decided December 28, 1950. 


Failure to Pay Agreed Purchase Prices—Default 


Where complaint alleged that complainant sold two truckloads of onions to 
respondent but that the latter failed to pay the agreed purchase prices, 
and where respondent did not file an answer, held, respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and its failure to pay the 
agreed purchase prices is a violation of the act for which complainant 
should be awarded reparation.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 


Index in this issue of Agriculture Decisions.—Ed. 





1494 PERISHABLE AGRI. COMMODITIES ACT, 1930 No. 2646 


Cite as 9 A.D. 14938 


G. & K. Produce, Inc., of Rocky Ford, Colorado, complainant pro se. Mr. 
E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 

tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received July 27, 1950. Formal com- 
plaint was filed October 13, 1950, alleging that the complainant 
sold two truckloads of onions to respondent during December 1949 
and January 1950, but that respondent failed to pay the agreed 
purchase prices. 
- <A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant November 13, 1950. On the same date, copies of the 
report of investigation and the formal complaint were served 
upon respondent. 

At the time of the service of the formal complaint respondent 
was notified in writing that an answer should be filed within 20 
days thereafter and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, G. & K. Produce, Inc., is a corporation, and its 
address is Rocky Ford, Colorado. 

2. Respondent is an individual, Robert Lawrence Edmonson, 
trading as Edmonson Brokerage Company, whose address is 712 
South 5th Street, Columbus, Mississippi. At the time of the 
transactions complained of herein respondent was licensed under 
the act. 

3. On or about December 28, 1949, complainant sold to re- 
spondent 472 50-pound bags of medium yellow onions at $2.10 
per bag, f.o.b. shipping point, or a total purchase price of $991.20. 

4. Onions which conformed with the terms of the contract of 
December 28, 1949, were shipped in respondent’s truck from com- 
plainant in Colorado to respondent in Mississippi. Respondent 
accepted the onions at destination without complaint. 

5. On or about January 7, 1950, complainant sold to respondent 
472 50-pound bags of medium yellow onions at $2.10 per bag, 
f.o.b. shipping point, or a total purchase price of $991.20. 
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6. Onions which conformed with the terms of the contract of 
January 7, 1950, were shipped in respondent’s truck from com- 
plainant in Colorado to respondent in Mississippi. Respondent 
accepted the onions at destination without complaint. 


7. The total purchase price due from respondent to complainant 
for the two lots of onions is $1,982.40, no part of which has been 
paid. 


8. Informal complaint was received July 27, 1950, which was 
within nine months after these causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 
CFR 47.8(c)). 


It appears from the record in this case that during December 
1949 and January 1950 complainant sold 944 50-pound bags of 
medium yellow onions to respondent at $2.10 per bag, or a total 
purchase price of $1,982.40; that onions conforming with the 
terms of the contracts were shipped in trucks, employed by re- 
spondent, from complainant in Colorado to respondent in Missis- 
sippi; and that the onions were accepted by respondent at des- 
tination without complaint. The record also discloses that com- 
plainant has not paid the agreed purchase prices, or any part 
thereof. 


Respondent wrote a letter to the Department, September 4, 
1950, stating that he was not refusing to pay the complainant, 
but, due to financial difficulties, he was unable to do so at that time. 


Respondent’s failure to pay the agreed purchase prices in con- 
nection with these transactions is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$1,982.40, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $1,982.40, with interest thereon 
at the rate of 5 percent per annum from February 1, 1950, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2647) 
PACA Doc. No. 5022.* Decided December 28, 1950. 


Dismissal with Prejudice—Settlement between Parties 


Where attorneys for the parties filed a stipulation providing that the dispute 
has been amicably settled and authorizing dismissal of the proceeding 
with prejudice, the complaint is dismissed with prejudice. 


Messrs. McElroy & LeVeque, of Tacoma, Washington, and Pasquale E. Mele, 
of New York, New York, for complainant. Messrs. Eisenhower, Hunter 
& Ramsdell, of Tacoma, Washington, for respondent. Mr. C. Carlisle 
Carlson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed April 28, 1948, alleging that com- 
plainant was damaged as a result of respondent’s failure to de- 
liver 300 barrels of frozen red currants contracted to be sold by 
respondent to complainant. Respondent filed an answer on Sep- 
tember 15, 1948, denying any liability to complainant and re- 
questing an oral hearing. 

The case was set for oral hearing at Portland, Oregon, on May 
2, 1949. It was convened accordingly and after some evidence was 
introduced the hearing was adjourned by agreement of counsel 
until June 13, 1949. Prior to reconvening the hearing the pre- 
siding officer was advised by the attorneys for the parties 
that an agreement has been reached for a compromise settlement. 
A stipulation dated November 27, 1950, signed by counsel for both 
parties, has been filed. This stipulation provides that settlement 
of the matter involved has been effected and authorizes dismissal 
of the proceding with prejudice. Accordingly, the complaint is 
dismissed with prejudice. 

Copies hereof shall be served upon the parties. 


(No. 2648) 
PACA Doc. No. 5449.* Decided December 28, 1950. 


Dismissal—Settlement between Parties 


Where complainant notified the Department that respondent had made 
payment and requested dismissal of the complaint, the complaint is, 
accordingly, dismissed. 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Complainant pro se. Respondent pro se. Mr. E. D. Mulville, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed October 6, 1950, alleging that on or 
about June 5, 1950, complainant sold to respondent 108 crates of 
cabbage for an agreed purchase price of $108, but that respondent 
failed to pay the purchase price, or any part thereof. 

By letter dated December 14, 1950, complainant notified the 
Department that it had received payment on this claim and au- 
thorized dismissal of the complaint. Accordingly, the complaint 
filed herein is dismissed. 

Copies hereof shall be served upon the parties. 





COURT DECISIONS 


UNITED STATES v. MARYLAND & VIRGINIA MILK PRODUCERS’ Ass’N, 
INC. et al.,* 90 F. Supp. 681. Decided May 15, 1950. 


UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


Cr. No. 294-48 


Grant and Denial of Motion for Judgment 


Where, in a criminal prosecution by the United States for an alleged con- 
spiracy to violate the Sherman Anti-Trust Act by restraint of commerce 
in milk, the defendant moved for a judgment of acquittal, the District 
Court held that the evidence was insufficient to justify a conviction 
with respect to some of the defendants, and that as to the remaining 
defendants, the proceeding would be limited to the subject of full supply 
contracts embodying a price classification plan, and the court granted 
the motion in part and denied it in part.** 


Activity Not Constituting Conspiracy to Fix Prices 
in Violation of Sherman Anti-Trust Act 


Where on one occasion when a competitor of one of the association’s dis- 
tributors of milk reduced its retail prices, the cooperative milk producers’ 
association temporarily committed itself to a price that would enable 
that distributor to withstand competition, the District Court held that 
such activity can hardly constitute a conspiracy to fix prices in violation 
of the Sherman Anti-Trust Act.** 


Evidence Failing to Establish Conspiracy in 
Violation of Sherman Anti-Trust Act 


Where the Government offered in evidence lists of prices charged by 
defendant-distributors to their consumers and contended that the prices 
were changed by all of them on the same day and by the same amount, 
and sought to draw an inference that this was done by defendants in 
concert, the court held that the evidence failed to show a conspiracy 
to violate the Sherman Anti-Trust Act by restraint of commerce in 
milk.** 

Evidence Failing to Establish Violation of 
Sherman Anti-Trust Act 


The fact that price fixed by cooperative milk producers’ association was 
announced at the meeting at which all distributors buying from that 
association were present instead of to each distributor separately did 
not establish a conspiracy to violate the Sherman Anti-Trust Act by 
restraint of commerce in milk.** 

* Reversed in United States v. Maryland & Virginia Milk Producers’ Ass’n, Inc., et al., 179 

F. 2d 426, p. 1511, infra.—Ed. 


** Reference to other points involved in this case will be found in Index-Digest und Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Illegality of “Full Supply” Contract under Sherman Anti-Trust Act 
in Absence of Submission to Regulation by Secretary 


Where cooperative milk producers’ association withdrew its assent to a 
marketing agreement, and thereafter continued to enter into “full 
supply” contracts with distributors which contracts embodied the 
classification plan of the Secretary of Agriculture, held, such contracts 
were in effect agreements to fix prices in violation of the Sherman 
Anti-Trust Act.** 


Legality of “Full Supply’ Contracts under 
Sherman Anti-Trust Act 

“Full supply” contracts between cooperative milk producers’ association and 
distributors, standing alone and containing no other provisions, were 
not illegal under the Sherman Anti-Trust Act providing that contracts 
in restraint of commerce between the states are illegal.** 

Aim of Federal Anti-Trust Laws 

The federal anti-trust laws are not aimed solely against abuse of the 
power to restrain trade unreasonably, but are directed against the very 
existence of the power.** 


Marketing Agreements—Exemption from Anti-Trust Laws 


The Congress expressly authorized in the Agricultural Marketing Agreement 
Act the making of marketing agreements, with prices to be fixed on the 
basis of some formula, and exempted such agreements from the anti- 
trust laws, but, in order to safeguard the public, it required that persons 
entering into such marketing agreements should submit themselves to 
regulation by the Secretary of Agriculture.** 


Administrative Law and Procedure—Judicial Review of 
Secretary’s Action in Adjusting Milk Prices 

The District Court is without power to pass upon reasonableness of the 
action of the Secretary of Agriculture under the Agricultural Marketing 
Agreement Act in adjusting prices of milk in the District of Columbia 
milk shed as between producers’ association and distributors in ac- 
cordance with fluctuation of price on the Commodity Exchange in 
New York.** 


Violation of Sherman Anti-Trust Act by 
Cooperative Association 
Where a cooperative association of farmers shipping to the District of 
Columbia milk shed acted as exclusive sales agent for members and 
marketed milk shipped by them, the Association did not violate the 
Sherman Anti-Trust Act providing that combinations in restraint of 
interstate commerce are illegal, even if in so doing association fixed 
prices and restrained trade, but its immunity ended where the associa- 
tion commenced to act in concert with others who were not farmers.** 


+[681] Criminal prosecution by the United States of America 
against the Maryland & Virginia Milk Producers’ Association, 


~~ ** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 
; Italic figures in brackets refer to first word beginning a page in 90 F. Supp.—Ed. 
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Inc., Chestnut Farms-Chevy Chase Dairy Company, Thompson’s 
Dairy, Inc., Richfield Dairy Corporation, Simpson Bros., Inc., 
Safeway Stores, Inc., Alexandria Dairy Products Company, Inc., 
Harvey Dairy, Inc., and B. B. Derrick for an alleged conspiracy 
to violate the Sherman Anti-Trust Act. The Defendants moved 
for a judgment of acquittal. The District Court, Holtzoff, J., held 
that the evidence was insufficient to justify a conviction with re- 
spect to the Chestnut Farms-Chevy Chase Dairy Company, 
Thompson’s Dairy, Inc., and Simpson Bros., Inc., and that as to 
the remaining defendants, the proceeding would be limited to the 
subject of full supply contracts embodying a price classification 
plan. 

Motion granted in part and denied in part in accordance with 
opinion. 

See also, D.C., 9 F. R. D. 509. 

+[683] Robert H. Winn, E. Riggs McConnell, Edward Knuff, 
F. Kirk Maddrix, and Clarence M. Thomas, all of Washington, 
D. C., for the United States. 

Elwood H. Seal, William E. Leahy, and William J. Hughes, Jr., 
all of Washington, D. C., for the defendant Maryland and Virginia 
Milk Producers Association, Inc. 

Roger J. Whiteford, John J. Carmody, and Jo. V. Morgan, Jr., 
all of Washington, D. C., for the defendant Chestnut Farms-Chevy 
Chase Dairy Company. 

Samuel O. Clark, Jr. and W. V. T. Justis, both of Washington, 
D. C., for the defendant Thompson’s Dairy, Inc. 

W. Gwynn Gardiner, of Washington, D. C., for the defendant 
Richfield Dairy Corporation. 

John F. Hillyard, of Washington, D. C., for the defendant Simp- 
son Bros., Inc. 

‘ Arthur B. Hanson, Elisha Hanson, and Calvin H. Cobb, Jr., all 
of Washington, D. C., for the defendant Safeway Stores, Inc. 

William Blum, Jr., of Washington, D. C., for the defendant 
Alexandria Dairy Products Company, Inc. 

Ralph W. Powers, of Washington, D. C., for the defendant 
Harvey Dairy, Inc. 

William E. Leahy and William J. Hughes, Jr., both of Washing- 
ton, D. C., for the defendant B. B. Derrick. 


HOLTZOFF, District Judge. 






+ Italic figures in brackets refer to first word beginning a page in 90 F. Supp.—Ed. 
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This case is now before the Court on a motion of the defendants 
for a judgment of acquittal. This is a criminal prosecution on a 
charge of conspiracy to violate Section 3 of the Sherman Anti- 
Trust Act, 15 U.S.C.A. § 3, the pertinent provisions of which 
reads as follows: “Every contract, combination * * * or con- 
spiracy, in restraint of trade or commerce in any Territory of the 
United States or of the District of Columbia, or in restraint of 
trade or commerce between any such Territory and another, or 
between any such Territory or Territories and any State or States 
or the District of Columbia, or with foreign nations, or between 
the District of Columbia and any State or States or foreign na- 
tions, is declared illegal.” 

+[684] The defendants are charged with restraining trade and 
commerce in milk between the District of Columbia and some of 
the states as well as within the District of Columbia. The de- 
fendants waived their rights to a trial by jury and consented to 
be tried by the Court alone. 

At the close of the Government’s case, the defendants moved 
for a judgment of acquittal. 

[1] The principles to be applied in determining a motion for 
a judgment of acquittal in a criminal case were well summarized 
by the Court of Appeals in Curley v. United States, 81 U.S. App. 
D.C. 389, 392, 160 F. 2d 229, 232, in the following words: “The 
true rule, therefore, is that a trial judge, in passing upon a motion 
for directed verdict of acquittal, must determine whether upon 
the evidence, giving full play to the right of the jury to determine 
credibility, weigh the evidence, and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt beyond a 
reasonable doubt. If he concludes that upon the evidence there 
must be such a doubt in a reasonable mind, he must grant the 
motion; or, to state it another way, if there is no evidence upon 
which a reasonable mind might fairly conclude guilt beyond 
reasonable doubt, the motion must be granted. If he concludes that 
either of the two results, a reasonable doubt or no reasonable 
doubt, is fairly possible, he must let the jury decide the matter. 
In a given case, particularly one of circumstantial evidence, that 
determination may depend upon the difference between pure 
speculation and legitimate inference from proven facts.” 

[2] Substantial evidence of guilt is required to justify the 
submission of a case to the jury. A mere scintilla of evidence is 


not enough. 
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[3] Although this is a trial without a jury, the motion for a © 
judgment of acquittal at the close of the Government’s case per- © 


forms the same functions and is governed by the same considera- 
tions as a similar motion at a trial by jury. 


[4] The Sherman Anti-Trust Act provides two methods of 
enforcement: a criminal prosecution and a civil action for an 
injunction. In this case the government has chosen to proceed by 
- way of an indictment. Consequently, all the rights and safeguards 
that hedge a defendant in a criminal case are to be extended to 
the defendants in this proceeding. The additional burden that 
must be borne by the government in a criminal case, as compared 
with a civil action, must be carried by the government in this 
instance. 

[5-7| Thus, the defendants are clothed with a presumption of 
innocence which attaches to them throughout the trial. The gov- 
ernment has the burden of proving guilt beyond a reasonable 
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doubt. If the evidence on which the government relies is entirely | 
circumstantial, it must be of such character as to exclude every 
reasonable hypothesis except that of guilt. A conspiracy may, in- | 


deed, be established by circumstantial evidence. Nevertheless, such 


evidence must meet the standard just mentioned. Thus the onus | 


that must be borne by the government is much heavier than would 
have to be sustained by it in a civil case. The government has, 
however, made its choice. The principles that I have just sum- 
marized are purely elementary but it is at times useful to bring 
back to mind elementary principles. 

The defendant Maryland & Virginia Milk Producers’ Associa- 
tion is a cooperative association of farmers who ship milk to the 
City of Washington and its environs, and who are generally 
called “producers.” The individual defendant B. B. Derrick is the 
Secretary-Treasurer of the association. The remaining seven de- 
fendants are corporations that are engaged in the business of 
selling and distributing milk at retail and wholesale in Washing- 
ton and nearby Maryland and Virginia. Each of them purchases 
all or most of its supply of milk from the producers’ association 
which, in turn, acts as the exclusive agent for its members. 


a ee ee 


It is charged in substance that the defendants have combined to | 


restrain trade and commerce in milk, to fix the prices at which 
milk should be sold by the pro:lucers to the distributors and by 
the distributors to the public, and to suppress competition. 
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7[685] The government contends that the proof justifies a 
finding that this conspiracy has been effectuated in three distinct 
ways. 

First, the government charges that the defendants have de- 
veloped and operated a scheme of exclusive or so-called ‘‘full sup- 
ply” contracts entered into between the Producers’ Association 
and each distributor, whereby the latter agrees to buy his entire 
supply of milk from the Association and the Association under- 
takes, in turn, to furnish all the milk required by the distributor. 
An integral part of this series of arrangements is claimed to be 
a uniform method of computing the price to be paid by each dis- 
tributor for the milk purchased by him. It is an elaborate formula, 
known variously as the classification plan or as the use plan. All 
milk sold to the distributors is divided into three classes according 
to the manner in which the milk is used by them. Class 1 consists 
of milk resold by the distributors as fluid milk. Class 2 is composed 
of milk transformed into cream. Class 3 comprises all unsold or 
surplus milk that each distributor finds on his hands and which 
he sells for manufacture into by-products such as ice cream, 
cheese, and other dairy products. A different price is paid for the 
milk in each category, although in each instance the milk is of 
the same grade and quality. The Association periodically audits 
the books of every distributor in order to ascertain the amount 
used from him. 

Second, the government charges that the prices to be paid by 
the distributors were fixed by the joint action of the Producers’ 
Association and the distributors. The illegality in this procedure 
is claimed to be found in the fact that each distributor did not 
negotiate with the Producers’ Association individually and sepa- 
rately, but that all the distributors bargained with the Association 
collectively as a group. 

Third, the government charges that the Producers’ Association 
and the distributors jointly fixed prices to be charged to the con- 
sumer. 

As a matter of convenience, the Court will discuss the second 
and the third aspect of the government charges before considering 
the first phase. 

At the outset the status of the Producers’ Association should be 
noted. It is a corporation constituting a cooperative association of 
farmers shipping milk to the Washington milk shed. It acts as 
the exclusive sales agent for its members. 
~"F Italic figures in brackets refer to first word beginning a page in 90 F. Supp.—Ed. 
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The Supreme Court has upheld an arrangement whereby the 
producers of coal within a specified area sold their entire product | 
to the same exclusive agency. Appalachian Coals, Inc., v. United J 
States, 288 U.S. 344, 53 S.Ct. 471, 77 L.Ed. 825. : 

It is not necessary, however, to consider this aspect of the 
matter since farmers’ cooperatives are expressly exempted from | 
the provisions of the antitrust laws. Farmers have a special dis- | 
pensation. They may combine with impunity. In so doing they | 
~ may fix prices and restrain trade and commerce. | 

Thus, Section 6 of the Clayton Act, 15 U.S.C.A. § 17, provides | 
in part as follows: “Nothing contained in the antitrust laws shall 
be construed to forbid the existence and operation of labor, agri- 
cultural or horticultural organizations, instituted for the purposes 

of mutual help, and not having capital stock or conducted for } 
profit, or to forbid or restrain individual members of such organi- | 
zations from lawfully carrying out the legitimate objects thereof; 
nor shall such organizations, or the members thereof, be held or 
construed to be illegal combinations or conspiracies in restraint 
of trade, under the antitrust laws.” ; 

This provision was broadened by the Capper-Volstead Act, 7 
U.S.C.A. § 291, the pertinent provisions of which read as follows: | 
“Persons engaged in the production of agricultural products as | 
farmers, planters, ranchmen, dairymen, nut or fruit growers may | 
act together in associations, corporate or otherwise, with or with- 
out capital stock, in collectively processing, preparing for market, 
handling, and marketing in interstate and foreign commerce, such 
products of persons so engaged. Such associations may have | 
marketing agencies in common; and such associations and their ! 
members may make the necessary contracts and agreements to | 
effect such purposes.” The balance of the section contains certain 
+[686] limitations which are not material for the purposes of | 
this case. 


[8] Consequently, the Maryland and Virginia Milk Producers’ 
Association, in marketing the milk shipped by its members, and | 
acting as their agent for that purpose, does not violate the Sher- | 
man Anti-Trust Act, even if in so doing it fixes prices and re- | 
strains trade. Its impunity ends, however, at the point where it 
commences to act in concert with others. Its exemption ceases 
when it crosses the line of individual action and combines with 
other persons who are not farmers. The Court of Appeals, D.C. 


+ Italic figures in brackets refer to first word beginning a page in 90 F, Supp.—Ed. 
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Cir., 179 F. 2d 426, so held in this case and its ruling is the law 
of the case. 

The Supreme Court also reached the same conclusion in United 
States v. Borden Co., 308 U.S. 188, 60 S.Ct. 182, 84 L.Ed. 181. 

The conclusion necessarily follows that the Producers’ Associa- 
tion may not be found guilty unless it conspired with the distribu- 
tors and the resulting conspiracy was in violation of the Sherman 
Act. The activities of the Association, standing alone, may not be 
deemed a violation of the statute. 

[9] The evidence introduced by the government tends to show 
that the Board of Directors of the Producers’ Association from 
time to time fixed prices to be charged to the distributors. When- 
ever the price was changed defendant Derrick, as Secretary- 
Treasurer of the Association, called a meeting of the distributors 
or their representatives. At this gathering he announced the new 
price. Occasionally some of the distributors protested or asked 
for a reduction, but to no avail. In other words, the price was 
not fixed as a result of negotiations or discussions between repre- 
sentatives of the association and the distributors. It was de- 
termined by the association and imposed on the distributors. The 
fact that the announcement was made in a meeting at which all 
distributors were present, instead of to each distributor separately 
does not constitute a violation of law. A conviction of a crime may 
not be predicated on such a hair splitting refinement or fine spun 
distinction. 

[10] The conclusion is inescapable that there is no substantial 
evidence to sustain a finding that the Producers’ Association com- 
bined with all the defendant distributors to fix the prices that 
the latter were to pay to the Association. 

[11] We now pass to the third aspect of the alleged conspiracy, 
namely, the fixing of prices to consumers. There is no evidence 
whatever that the Producers’ Association participated in any 
manner in determining prices to be charged to the consumers, 
except that on one occasion when a competitor of one of the 
defendant distributors reduced his retail prices, the Association 
temporarily committed itself to a price that would enable that 
distributor to withstand the competition. This activity is hardly 
a participation in a conspiracy to fix prices. 

[12] The government offered in evidence lists of prices 
charged by the defendant distributors to their consumers. The 
government contends that the prices were changed by all of them 
on the same day and by the same amount, and seeks to draw an 








1506 AGRICULTURAL MARKETING AGREEMENT 9 A.D. 
ACT OF 1937 


90 F. Supp. 681 


inference that this was done in concert. This contention is un- 
tenable, for two reasons. 


[13] First, the compilation of the lists shows that, as a matter 
of fact, prices were not always changed by all the distributors on 
the same day or by the same amount. Secondly, as was recently 
held by the Court of Appeals for the Eighth Circuit in Pevely 
Dairy Co. v. United States, 178 F.2d 363, 369: “We are clear that 
mere uniformity of prices in the sale of a standardized commodity 
such as milk is not in itself evidence of a violation of the Sherman 
Anti-trust Act.” 

[14] Whatever might be the case were this a civil action for 
an injunction, this evidence does not warrant a finding of guilt 
on this aspect of the charge. 

[15] This brings us back to the first and the most difficult 
aspect of the alleged conspiracy, namely, the use of exclusive or 
full supply contracts in conjunction with the classification or the 
use plan. The Producers’ Association brings to the District +[687] 
of Columbia and its environs, roughly about 80 percent of the 
milk sold in that area. Prior to 1938 most or all of the distributors 
who purchased their supply from the Producers’ Association were 
bound to it by a written, iron-clad “full supply” contract. Such 
contracts, standing alone and containing no other provisions, are 
not necessarily illegal. 

In Standard Oil v. United States, 337 U.S. 293, 69 S.Ct. 1051, 
the Supreme Court, by vote of five to four, held that a series of 
such contracts under the circumstances of that case constituted 
a violation of the Clayton Act, which contains no criminal sanc- 
tions, but expressly left open the question whether the use of such 
contracts was in contravention of the Sherman Act. 

In the case at bar most of the “full supply” contracts were can- 
celled in 1938 and have never been renewed or restored. Most of 
the distributors who purchase from the Producers’ Association 
do so on a day-to-day basis without any written contract. This is 
true of the two largest distributors, who handle about seventy 
percent of the milk sold by the Producers’ Association: Chestnut 
Farms-Chevy Chase Dairy Company and Thompson’s Dairy, 
Incorporated. A few of the smaller distributors, however, who 
constitute a minority of the entire group, continued their written 
“full supply” contracts. These contracts were still in effect im- 
mediately prior to the return of this indictment. 


+ Italic figures in brackets refer to first word beginning a page in 90 F, Supp.—Ed. 
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There may be some possible basis for a suspicion that there also 
existed an informal, tacit understanding between the Producers’ 
Association and the other distributors that the latter would deal 
exclusively with the Association, which, in turn, would supply 
their entire needs. Suspicion, however, is not evidence. The evi- 
dence, on the other hand, is entirely compatible with the conten- 
tion that no such informal agreements exist, but that these dis- 
tributors buy solely from the association purely as a matter of 
free choice, because in that manner they are assured of a reliable 
source of a large daily supply without which they could not prop- 
erly serve their customers. Moreover, there are isolated instances 
of sporadic purchases by the distributors from sources outside 
of the Association. 

In 1940 the Producers’ Association and the distributors en- 
tered into a formal marketing agreement under the Agricultural 
Marketing Act, 50 Stat. 246, as required by the statute, the Sec- 
retary of Agriculture was a party to this contract. The classiffi- 
cation plan was one of the features of this agreement. The per- 
tinent parts of the applicable provisions of the statute read as 
follows, 7 U.S.C.A. § 608b: “In order to effectuate the declared 
policy of this chapter, the Secretary of Agriculture shall have the 
power, after due notice and opportunity for hearing, to enter into 
marketing agreements with processors, producers, associations 
of producers, and others engaged in the handling of any agricul- 
tural commodity or product thereof, only with respect to such 
handling as is in the current of interstate or foreign commerce 
or which directly burdens, obstructs, or affects, interstate or 
foreign commerce in such commodity or product thereof. The 
making of any such agreement shall not be held to be in violation 
of any of the antitrust laws of the United States, and any such 
agreement shall be deemed to be lawful.” 

Section 608c of the statute elaborately sets forth in detail the 
procedure by which marketing agreements may be entered into 
and the provisions which may be included in the orders made by 
the Secretary of Agriculture in connection therewith. It expressly 
authorizes recourse to a classification plan for arriving at prices 
of milk. 

The intent of the Congress in enacting this statute seems clear. 
Marketing agreements, with prices to be fixed on the basis of 
some formula, seem necessary and desirable with regard to such 
agricultural products as milk. Yet, obviously such agreements 
might run afoul of the antitrust laws. The Congress, therefore, 
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expressly authorized the making of such agreements and exempted 
them from the antitrust laws, but, in order to safeguard the pub- 
lic, it placed such agreements under governmental supervision. In 
other words, in order to secure exemption from the antitrust 
laws, persons entering into such marketing agreements were re- 
quired to submit +[688] themselves to regulation by the Secre- 
tary of Agriculture. The classification plan, in some form or 
another, was an inherent feature of such agreements as applied 
to milk. 


_ The classification plan for arriving at the price of milk is gen- 
erally regarded as economically sound because of the unique and 
exceptional features of the industry. By this means, however, the 
price is fixed more or less artificially—and I do not use “arti- 
ficially” in any opprobrious sense—and is not reached as the re- 
sult of the free play of the forces of competition, or the unre- 
strained operation of the law of supply and demand. The efficacy 
of the classification plan in this instance is aided by several “full 
supply” contracts. 

[16,17] The power to determine or fix prices from time to 
time involves potential danger. In the hands of unscrupulous or 
rapacious men, such power may be wielded to the disadvantage 
and detriment of the public. It may become oppressive as against 
competitors, and tyrannical as against consumers. In this case, 
to be sure, there is no evidence of the misuse of the power. The 
antitrust laws, however, are not aimed solely against abuse 
of the power to restrain trade unreasonably. They are directed 
against the very existence of the power. The Congress, no doubt 
having these considerations in mind, annexed a condition to the 
permission to enter into marketing agreements and to use the 
classification plan without regard to the antitrust laws. The con- 
dition is that the parties to the agreement should subject them- 
selves to the supervision and regulation by the Secretary of Agri- 
culture. The Agricultural Marketing Act should, therefore, be 
construed as authorizing marketing agreements and the use of 
the classification plan, and exempting them from the antitrust 
laws, provided the parties submit to supervision and regulation 
by the Secretary of Agriculture. Any other construction of the 
Act would render it nugatory and futile. 

The interpretation that this Court is placing upon the Agri- 
cultural Marketing Act is in harmony with that reached by the 
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Supreme Court in United States v. Borden Co., 308 U.S. 188, 198, 
60 S.Ct. 182, 84 L.Ed. 181. 


[18] In this instance the marketing plan remained in effect 
from 1940 to March 31, 1947. During the latter part of 1946 the 
Producers’ Association became restive and began to chafe under 
the agreement. Its members became indignant at the action of 
the Secretary of Agriculture in adjusting the price of milk in 
accordance with the fluctuations of the price of butter on the 
Commodity Exchange in New York. This attitude does not seem 
to be entirely unreasonable, since prices on commodity exchanges 
are affected by speculative influences and, therefore, farmers in 
Maryland and Virginia might have had good ground for object- 
ing to the linking of the prices of their milk to the price of butter 
on the New York Commodity Exchange. It is not for this Court, 
however, to pass on the reasonableness of the Secretary’s action. 
The fact remains that, irrespective of what its reason or purpose 
might have been, the Producers’ Association had a legal right to 
withdraw its assent to the marketing agreement. This is what 
the association did. The marketing agreement ceased to be effec- 
tive as of March 31, 1947, and has not been renewed. 

The Producers’ Association and the distributors continued to 
operate, however, in the same manner as they did under the 
marketing plan. The “full supply” contracts with four of the dis- 
tributors—Safeway Stores, Incorporated; Richfield Dairy Cor- 
poration; Harvey Dairy, Incorporated; and Alexandria Dairy 
Products Company, Incorporated, expressly incorporated by ref- 
erence the provisions of the marketing agreement. The price was 
still to be determined on the basis of the classification plan em- 
bodied in the marketing agreement which had been abandoned. 
The only difference in the situation was that the Producers’ Asso- 
ciation liberated itself from government control. It retained the 
benefits and advantages of the marketing agreement but re- 
pudiated .its burdens. In the opinion of the Court it could not 
legally do both. No doubt the Producers’ Association assumed in 
good faith that it was acting within +[689] its rights. In this, 
however, it was mistaken. 

[19,20] The Court is of the opinion that “full supply” con- 
tracts which embodied the classification plan for arriving at the 
price of milk constituted, in effect, agreements to fix prices. It is 
well settled that an agreement to fix prices of a commodity is per 
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se an unreasonable restraint of trade and, therefore, a violation 
of the Sherman Act. This principle was laid down in two leading 
cases decided by the Supreme Court: United States v. Trenton 
Potteries, 273 U.S. 392, at page 397, et seq., 47 S.Ct. 377, 71 L.Ed. 
700, 50 A.L.R. 989, and United States v. Socony Vacuum Oil Co., 
310 U.S. 150, at page 212 et seq., 60 S.Ct. 811, 84 L.Ed. 1129. 


The conclusion is inescapable that there is substantial evidence 
justifying a finding that the operation of the “full supply” con- 
tracts embodying the classification plan constituted a scheme for 
controlling and fixing prices of milk sold by the Association to 
‘the distributors, and, therefore, is an illegal restraint of trade in 
contravention of Section 3 of the Sherman Act. 


In justice to all, it should be observed that there is no evidence 
that any of the defendants acted in bad faith or that any of the 
defendants was actuated by any malevolent motive or pursued 
an evil design, or that any defendant engaged in any unethical 
practice, or in any manner oppressed either any competitor or the 
public. Moreover, there is no evidence that the prices fixed were 
unreasonable or that either the competitors or the consuming 
public were in any way actually harmed or prejudiced. There is 
an honest difference of opinion between the Government and some 
of the defendants as to whether the course of conduct just de- 
scribed was permitted by law. This question could well have been 
settled by a civil action without a criminal prosecution with all 
its implications. : 

In view of the considerations just summarized, the motion for a 
judgment of acquittal is granted in respect to those defendants 
who were not parties to “full supply” contracts during the three- 
year period immediately preceding the filing of the indictment, to, 
wit, Chestnut Farms-Chevy Chase Dairy Company; Thompson’s 
Dairy, Incorporated, and Simpson Brothers, Incorporated. 


The motion for a judgment of acquittal is denied in respect to 
the remaining defendants, to wit, Maryland & Virginia Milk Pro- 
ducers’ Association; Alexandria Dairy Products Company, In- 
corporated; Richfield Dairy Corporation; Harvey Dairy, Incor- 
porated; Safeway Stores, Incorporated, and B. B. Derrick. 

As to the latter group of defendants this proceeding will be 
limited and restricted to the subject of “full supply” contracts 
embodying the classification plan. 
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UNITED STATES v. MARYLAND & VIRGINIA MILK PRODUCERS ASS’N, 
INC. et al.,* 179 F. 2d 426. Decided June 17, 1949. Writ of 
certiorari denied October 10, 1949. 


UNITED STATES COURT OF APPEALS 
DISTRICT OF COLUMBIA CIRCUIT 


No. 10045 


Illegality of Price-Fixing under Sherman Anti-Trust Act 


Price-fixing agreements are unlawful per se under the Sherman Anti-Trust 
Act and no showing of so-called competitive abuses or evils which those 
agreements were designed to eliminate or alleviate may be interposed 
as a defense. 


Combination Tampering with Price Structures Unlawful 
under Sherman Anti-Trust Act 

Any combination which tampers with price structures is engaged in an 
unlawful activity. Even though the members of the price-fixing group 
were in no position to control the market, to the extent that they raised, 
lowered, or stabilized prices, they would be directly interfering with 
the free play of market forces in violation of the Sherman Anti-Trust 
Act, and the government need not show or allege that prices have 
been “raised and maintained at ‘high arbitrary and noncompetitive 
levels.’ ” 

Illegality of “Full Supply” Contracts 


“Full supply” contracts, however legal they may be in other circumstances, 
are illegal when made for the purpose of eliminating and suppressing 
competition. 


Immateriality of Amount of Interstate Trade Involved in 
Violation of Sherman Anti-Trust Act 
Complete monopoly is unnecessary. The amount of interstate trade affected 
by the conspiracy is immaterial in determining whether a violation of 
The Sherman Anti-Trust Act has been charged in the complaint. 


Violation of Sherman Anti-Trust Act by Cooperative Association 


Although the Capper-Volstead Act and the Clayton Act give some privileges 
to combinations of agricultural producers, a combination of producers 
and distributors to eliminate competition and fix prices at successive 
stages in the marketing of an agricultural product is not privileged. 


Violation of Sherman Anti-Trust Act by Cooperative Association 
in Absence of Order or Marketing Agreement 


Alleged conspiracy between an incorporated association of milk producers 
and distributors to restrain trade in milk and milk products in the 
District of Columbia, and between the District and adjoining states 
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was not privileged under the Agricultural Marketing Agreement Act, 
where neither the fixing of prices according to use nor any other 
feature of alleged conspiracy was covered by any order of the Secretary 
of Agriculture or agreement to which he was a party. 


Criminal Law—Sufficiency of Indictment for 
Violation of Sherman Anti-Trust Act 


Indictment stated sufficient facts to charge a conspiracy between an in- 
corporated association of milk producers and distributors of milk and 
milk products to restrain trade in milk and milk products in the 
District of Columbia and between the District and adjoining states 
in violation of the Sherman Anti-Trust Act by agreeing to buy only 
from an association so far as it is able to supply distributors’ needs, 
to fix prices at which distributors will buy and resell milk, to classify 
milk for price purposes according to use, to remove from market 
excess milk and to suppress competition, 


[426] WILBUR K. MILLER, Circuit Judge, dissenting. 


Appeal from the District Court of the United States for the 
District of Columbia (now the United States District Court for 
the District of Columbia). 


Maryland & Virginia Milk Producers Association, Inc., Chest- 
nut Farms-Chevy +[427] Chase Dairy Company and others were 
indicted for conspiracy to restrain trade in milk and milk products 
in violation of Sherman Anti-Trust Act, § 3, 15 U.S.C.A. § 3, and 
from an order dismissing the indictment, the United States of 
America appeals. 

Reversed. 


Mr. Herbert A. Bergson, Assistant Attorney General, for ap- 
pellant. 

Mr. George Morris Fay, United States Attorney, Washington, 
D. C., also entered an appearance for appellant. 

Mr. William E. Leahy, Washington, D. C., with whom Messrs. 
Elwood H. Seal, William J. Hughes, Jr., Washington, D. C., and 
Robert R. Smyers, were on the brief, for appellees Maryland & 
Virginia Milk Producers’ Ass’n, Inc., and B. B. Derrick. 

Mr. Arthur B. Hanson, Washington, D. C., with whom Mr. 
Elisha Hanson, Washington, D. C., was on the brief, for appellee 
Safeway Stores, Inc. 

Messrs. Roger J. Whiteford, John J. Wilson, and Jo. V. Morgan, 
Jr., Washington, D. C., were on the brief for appellee Chestnut 
Farms-Chevy Chase Dairy Co. 


¢ Italic figures in brackets refer to first word beginning a page in 179 F. 2d.—Ed. 
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Mr. Samuel O. Clark, Jr., Washington, D. C., was on the brief 
for appellee Thompson’s Dairy, Inc. 

Messrs. Raymond Sparks and Wm. V. T. Justis, Washington, 
D. C., also entered appearances for appellee Thompson’s Dairy, 
Ine. 

Mr. W. Gwynn Gardiner, Washington, D. C., was on the brief 
for appellee Richfield Dairy Corporation. 

Messrs. James M. Earnest, Washington, D. C., and Edgar A. 
Wren, also entered appearances for appellee Richfield Dairy Cor- 
poration. 

Mr. John F. Hillyard, Washington, D. C., was on the brief for 
appellee Simpson Bros., Inc., t/a Wakefield Dairy. 

Mr. William Blum, Jr., Washington, D. C., was on the brief 
for appellee Alexandria Dairy. 

Mr. Ralph W. Powers, Washington, D. C., was on the brief 
for appellee Harvey Dairy, Inc. 

Messrs. Marion R. Garstang and Harry J. Scharnikow were on 
the brief for the National Cooperative Milk Producers Federation 
as amicus curiae. 


Before EDGERTON and WILBUR K. MILLER, Circuit Judges, 
and JAMES W. MORRIS, District Judge sitting by designation. 


EDGERTON, Circuit Judge. 


The government appeals from an order dismissing an indict- 
ment charging conspiracy to restrain trade in milk and milk 
products in the District of Columbia, and between the District 
and adjoining States, in violation of Sec. 3 of the Sherman Act, 
26 Stat. 209, 15 U.S.C.A. § 3. The government first appealed 
directly to the Supreme Court, which remanded the case to this 
court pursuant to 34 Stat. 1246, as amended, 18 U.S.C.A. § 3731. 
United States v. Maryland & Virginia Milk Producers Ass’n, Inc., 
et al., 335 U.S. 802, 69 S.Ct. 35. 

The paragraphs of the indictment indicated by the figures in 
parentheses make substantially the following statements. The ap- 
pellees are an incorporated Association, the members of which 
are about 1,500 Maryland and Virginia milk producers who supply 
80 percent of the milk sold to distributors in the Washington 
metropolitan area (20); the Secretary-Treasurer of this Associa- 
tion (9); and seven corporations that distribute milk and its 
products to consumers and other purchasers in the District of 
Columbia. These distributors buy and resell 86 percent of all milk 
supplied to the Washington metropolitan area (21). Appellees 
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have conspired to eliminate and suppress competition in the sale 
of milk to these distributors, in its purchase by them, and in its 
resale by them to consumers and other purchasers (35). For those 
purposes (36, 37) appellees have done these things. Appellee dis- 
tributors have contracted with appellee Association that they will 
buy no milk from producers or others who are not members of 
the Association, but will buy only from the Association, as far 
as it is able to supply their needs, which it agrees to do as far 
as it can (36(a) (b)). +[428] Appellees have agreed to fix the 
prices at which the distributors will buy milk (36(g)) and also 
the prices at which they will resell it (36(m) ). They have agreed 
‘on a classification of milk for price purposes according to use 
(36(f) (g)). They have agreed that appellee distributors will 
remove from the market “excess” milk, i. e., any milk the Asso- 
ciation has for sale in excess of the amount these distributors 
can resell at the prices agreed upon (36(n) (0)). They have 
agreed that the Association will prevent and eliminate competi- 
tion from distributors not parties to the conspiracy by inducing 
them not to cut prices, attempting to deprive price-cutters of 
adequate supplies of milk, interfering with the transportation of 
milk to them, furnishing milk to appellee distributors at reduced 
rates for use in taking away contract business from price-cutters, 
and driving them out of business (36(p) ). They have agreed that 
the Association will not supply milk, to any distributor not agree- 
ing to buy his full supply from the Association, at prices as low 
as those charged to appellee distributors (36(d)). The conspiracy 
has been successful: “the defendants by agreement and concerted 
action have done the things which, as hereinbefore alleged, they 
conspired to do.” (37) 

[1-4] “Price-fixing agreements are unlawful per se under the 
Sherman Act and * * * no showing of so-called competitive abuses 
or evils which those agreements were designed to eliminate or 
alleviate may be interposed as a defense. * * * If the so-called 
competitive abuses were to be appraised here, the reasonableness 
of prices would necessarily become an issue in every price-fixing 
case. In that event the Sherman Act would soon be emasculated ; 
its philosophy would be supplanted by one which is wholly alien 
to a system of free competition. * * * Any combination which 
tampers with price structures is engaged in an unlawful activity. 
Even though the members of the price-fixing group were in no 
position to control the market, to the extent that they raised, 

¢ Italic figures in brackets refer to first word beginning a page in 179 F, 2d.—Ed. 
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lowered, or stabilized prices they would be directly interfering 
with the free play of market forces. The Act places all such 
schemes beyond the pale * * *.” Accordingly the government need 
not show or allege that prices have been “raised and maintained 
at ‘high, arbitrary and non-competitive levels.’ ’”’ United States v. 
Socony-Vacuum Oil Co., 310 U.S. 150, 218, 221, 222, 60 S.Ct. 811, 
842, 84 L.Ed. 1129. “Also it is unreasonable, per se, to foreclose 
competitors from any substantial market.” International Salt Co. 
v. United States, 332 U.S. 392, 396, 68 S.Ct. 12, 15, 92 L.Ed. 20. 
Therefore “full supply contracts”, however legal they may be in 
other circumstances, cf. Pick Mfg. Co. v. General Motors Corp., 
299 U.S. 3, 57 S.Ct. 1, 81 L.Ed. 4, are illegal when made for the 
purpose of eliminating and suppressing competition. Complete 
monopoly is of course unnecessary; “the amount of interstate 
trade * * * affected by the conspiracy is immaterial in determining 
whether a violation of the Sherman Act has been charged in the 
complaint.” United States v. Yellow Cab Co., 332 U.S. 218, 225, 
67 S.Ct. 1560, 1564, 91 L.Ed. 2010. 

[5,6] Although the Capper-Volstead Act, 42 Stat. 388, 7 U.S. 
C.A. § 291, and the Clayton Act, 38 Stat. 730, 731, 15 U.S.C.A. 
§ 17, give some privileges to combinations of agricultural pro- 
ducers, a combination of producers and distributors to eliminate 
competition and fix prices at successive stages in the marketing 
of an agricultural product is not privileged. United States v. 
Borden Co., 308 U.S. 188, 60 S.Ct. 182, 84 L.Ed. 181; Allen Brad- 
ley Co. v. Local Union No. 3, 325 U.S. 797, 808, 65 S.Ct. 1533, 89 
L.Ed. 1939. “Congress, as a part of its Agricultural Marketing 
Agreement Act, authorizes the Secretary of Agriculture to issue 
orders regulating the handling of several agricultural products, 
including milk * * *. As to milk, it sets up, § 8c(5), 7 U.S.C. § 
608c (5), [7 U.S.C.A. § 608c(5)] a rather complicated system 
of fixing prices to be paid to producers * * *.” H. P. Hood & Sons 
v. Du Mond, 336 U.S. 525, 541, 69 S.Ct. 657, 666. And the same 
Act, 50 Stat. 246, as amended, 7 U.S.C.A. § 601 et seq., provides 
in § 608b that with certain limitations “the Secretary of Agricul- 
ture shall +[429] have the power * * * to enter into marketing 
agreements with processors, producers, associations of producers, 
and others engaged in the handling of any agricultural com- 
modity or product thereof” and “The making of any such agree- 
ment shall not be held to be in violation of any of the antitrust 
laws of the United States, and any such agreement shall be 


+ Italic figures in brackets refer to first word beginning a page in 179 F. 2d.—Ed. 
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deemed to be lawful.” But these provisions expressly involve or- 
ders of the Secretary of Agriculture and agreements to which he 
is a party. Since neither the fixing of prices according to use nor 
any other feature of the conspiracy charged in this indictment is 
covered by any such order or agreement, these statutory pro- 
visions are immaterial. United States v. Borden, supra, 308 U.S. 
at pages 199-202, 60 S.Ct. 182, 84 L.Ed. 181. 

[7] In our opinion, therefore, the court erred in dismissing 
the indictment as not setting forth sufficient facts to constitute a 
conspiracy ini violation of the Sherman Act. 

Reversed. 


WILBUR K. MILLER, J., dissents. 


UNITED STATES v. UNIVERSAL MILK BOTTLE SERVICE, INC. e¢ al., 
85 F. Supp. 622. Decided June 30, 1949. 


UNITED STATES DISTRICT COURT 
S. D. Ohio, W. D, 


Cr. No. 7399 


Denial of Motions to Dismiss Indictments 

Where under indictment for engaging in a conspiracy to fix distributors’ 
prices for sale in the Cincinnati area of milk produced in Kentucky, 
Indiana, and Ohio, defendants moved to dismiss the indictment on the 
ground that the conspiracy did not involve interstate commerce, the 
court dismissed the motions on the ground that the fixing of the prices 
as alleged in the indictment constituted a direct restraint on interstate 
commerce.* 


Price-Fixing—Violations of Sherman Anti-Trust Act 
Price-fixing is illegal per se in violation of the Sherman Anti-Trust Act.* 


Illegality of Price-Fixing under Sherman Anti-Trust Act— 
Substantial Effect on Interstate Commerce 
A price-fixing conspiracy which has a substantial effect on interstate com- 
merce is illegal under the Sherman Anti-Trust Act whatever the amount 
of the interstate commerce.* 


Sufficiency of Indictment under Sherman Anti-Trust Act 


An indictment charging conspiracy of distributors in the Cincinnati area 
to fix the price of fluid milk and alleging that increases in the price 
of milk sold to consumers reduced the volume of milk purchased by 
consumers and so reduced the quantity of milk purchased by distributors 
from producers in Kentucky, Indiana, and Ohio alleged facts and not 
legal conclusions and sufficiently showed a substantial economic effect 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 








Wwe © SOE ' 


oe 


ww Ww Ww Ww we 


rw ws Tr 





9 A.D. UNITED STATES v. UNIVERSAL MILK BOTTLE 1517 
a SERVICE INC. ET AL. 


85 F. Supp. 622 


on interstate commerce to state an offense under the Sherman Anti- 
Trust Act.* 


Effect of Movement of Commodity in Interstate Commerce 
Commodities in interstate commerce remain in interstate commerce until 
they reach the point where the parties originally intended that the 
movement should finally end.* 


Flow of Fluid Milk in Price-Fixing Conspiracy 
as Constituting Interstate Commerce 

Milk distributors’ sales to customers in the Cincinnati area occur in the 
course of interstate commerce so as to make distributors’ price-fixing 
conspiracy illegal under the Sherman Anti-Trust Act, where the flow 
of fluid milk from producers in Kentucky and Indiana through dis- 
tributors to consumers is a continuous day by day flow, and producers 
and distributors both expect that milk sold to distributors will be 
transported to Ohio and will be immediately sold by distributors.* 


Sherman Anti-Trust Act—Order of Secretary of Agriculture as 
Not Granting Immunity for Conspiracy to Fix Prices 
An order of the Secretary of Agriculture under the Agricultural Marketing 
Agreement Act, relating to prices paid to producers of milk and having 
nothing to do with prices charged by distributors to wholesale and 
retail customers and designed to insure an adequate milk supply does 
not grant immunity from the Sherman Anti-Trust Act, for conspiracy 
of distributors to fix prices of fluid milk sold at retail and wholesale.* 


Sufficiency of Indictment 
An indictment charging that distributors over a two-year period engaged 
in combination and conspiracy in restraint of trade and commerce to 
raise, fix, and maintain prices for sale in the Cincinnati area of milk 
produced in Kentucky, Indiana, and Ohio was not vague and indefinite.* 


Function of Indictment and Information 
The function of a bill of particulars is not to provide evidence, and such a 
bill will not be ordered where the information sought is within knowl- 


edge of defendants or is information which they have an equal oppor- 
tunity with the government to discover.* 


¢[622] The Universal Milk Bottle Service, Inc., and others 
were indicted for engaging in a conspiracy to fix distributors’ 
prices for sale in the Cincinnati area of milk produced in Ken- 
tucky, Indiana and Ohio. 

The defendants filed motions to dismiss the indictment on the 
ground that the conspiracy did not involve interstate commerce. 

The United States District Court, Nevin, Chief Judge, dismissed 
the motions, holding that the fixing of prices as alleged in the 
indictment operated as a direct restraint on interstate commerce. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 


Index in this issue of Agriculture Decisions.—Ed. 
+ Italic figures in brackets refer to first word beginning a page in 85 F. Supp.—Ed. 
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[625] Robert H. Winn, Special Assistant to the Attorney 
General, Ray J. O’Donnell, United States Attorney, Cincinnati, 
Ohio, Robert E. Marshall, Assistant United States Attorney, Sid- 
ney, Ohio, for plaintiff United States. 


Robert N. Gorman, of Gorman, Silversteen & Davis, Cincinnati, 
Ohio, for defendants Universal Milk Bottle Service, Inc., and 
others. 


Nichols, Wood, Marx & Ginter, Cincinnati, Ohio (John J. Luhr- 
man, Cincinnati, Ohio, of counsel), for defendant Matthews- 
Frechtling Dairy Co. , 

Orville A. Troy, and Kenneth D. Troy, of Basler, Strauss & 
Troy, Harry Kasfir, S. Arthur Spiegel, Cincinnati, Ohio, for de- 
fendant Cooperative Pure Milk Ass’n. 

Michael Lacinak, Cincinnati, Ohio for defendant J. H. Berling’s 
Dairy Products Co. 


Robert G. McIntosh, Cincinnati, Ohio, for defendant Cedar Hill 
Farms, Inc. 


NEVIN, Chief Judge. 


At the April term, 1948, the Grand Jury of the United States 
District Court for the Southern District of Ohio (Western Divi- 
sion) returned an indictment (filed September 24, 1948) against 
the above-named defendants, charging them with having violated 
the provisions of Section 1, Title 15 U.S.C.A., commonly known 
as the Sherman Anti-Trust Act. 

On October 12, 1948, the several defendants, each represented 
by its own counsel, filed motions to dismiss the indictment for the 
various reasons and upon the various grounds set forth in each 
motion respectively. Separate motions were also filed on the same 
date for a “Bill of Particulars.” 

At the same time, some of the defendants severally filed a mo- 
tion ‘For Inspection of Documents” and on September 24, 1948, 
the Government filed an “Application for Order Impounding Cer- 
tain Documentary Evidence.” The (several) motions for inspec- 
tion of documents and the Government’s “Application” have here- 
tofore been disposed of, in the one instance by agreement of 
counsel, and in the other by an order of the court. 

The cause is now before the Court, therefore, on the motions 
of the respective defendants to dismiss and for a Bill of Particu- 


lars. 
7 Italic figures in brackets refer to first word beginning a page in 85 F. Supp.—Ed. 
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I. THE SEVERAL MOTIONS TO DISMISS THE INDICTMENT. 


Briefs in support of and contra the granting of the motions to 
dismiss, as well as affidavits and documentary evidence have been 
filed and submitted. In addition, counsel have presented their views 
somewhat extensively by way of oral argument. 

At the outset of the oral arguments, Judge Gorman! stated: 
“Every defendant has filed a motion to dismiss and they are all 
practically upon the same ground, that is, that the indictment 
doesn’t state an offense against the laws of the United States 
+[624] and more particularly you might say on the ground that 
the indictment alleges a purely intrastate conspiracy but it does 
not show any substantial economic effect on interstate commerce. 
We contend that under the Sherman Act there must be a showing 
of a substantial economic effect on interstate commerce where it 
is alleged that only an intrastate conspiracy existed.” 

Defendants further contend that the indictment runs counter to 
the Order of the Secretary of Agriculture and for that reason the 
Court has no jurisdiction; that there is no allegation of intent; 
that the indictment is contradictory and ambiguous to such an 
extent that trial on it would deprive defendants of their rights 
under the Fifth and Sixth Amendments; that it is wholly lacking 
in the clarity and particularity requisite to inform defendants of 
the nature of the cause as required by the Fifth and Sixth Amend- 
ments to the Constitution of the United States; that the motions 
to dismiss should be sustained because the indictment only charges 
a conspiracy to raise, fix and maintain the retail and wholesale 
price of milk in Hamilton County, Ohio, and that the indictment 
fails to state facts constituting a conspiracy to restrain interstate 
commerce in that the interstate commerce “comes to rest” and 
hence the continuing commerce is intrastate, and therefore, the 
commerce involved is purely intrastate. 

The Government submits its argument and authorities based 
on what it terms as two “doctrines” under either one or both of 
which it asserts the motions to dismiss should be overruled inso- 
far as they relate to or depend upon the premise either that “there 
must be a showing of a substantial economic effect on interstate 
commerce” or that the interstate commerce referred to in the 


1 All told, there are thirteen defendants, Judge Gorman and his associate counsel are counsel 
for nine of the defendants, to-wit: Universal Milk Bottle Service, Inc., The Coors Brothers 
Company, The J. Weber Dairy Company, H. Miller Dairy Co, Inc., The J. H. Fielman Dairy 
Company, G. H. Berling, Inc., H. Woebkenberg Dairy Co., The Hyde Park Dairy Company, 
and Cincinnati Milk Exchange. 

+ Italic figures in brackets refer to first word beginning a page in 85 F. Supp.—Ed. 
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Indictment “comes to rest.” These “doctrines” are (a) The “affect- 
ing commerce” or “affectation” doctrine and (b) The “flow of 
commerce” or “in commerce” doctrine. 


(a) THE “AFFECTING COMMERCE” DOCTRINE. 


In support of their contention that “there must be a showing 
of a substantial economic effect on interstate commerce where it 
is alleged that only an intrastate conspiracy existed” (which de- 
fendants assert is the fact here) all of the defendants rely upon 
the case of U.S. v. French Bauer, Inc. et al., D.C., 48 F.Supp. 260. 
That case arose in this District. Defendants submit that as it 
stands unreversed, it is binding upon, or at least, should be fol- 
lowed by this Court in its determination of the present motions. 

With reference to the foregoing case, counsel for defendant, The 
Matthews-Frechtling Dairy Company, say: “There is, as Judge 
Ford said, no allegation of fact to indicate a direct and substan- 
tial restraint upon interstate trade. We, therefore, submit as con- 
trolling authority the case of United States v. French Bauer, Inc., 
et al., [D.C.], 48 F.Supp. 260. This decision by Judge Ford is, to 
our minds, unanswerable by the United States of America.” 

Counsel for defendant, The Co-operative Pure Milk Association, 
submit that the indictment does not allege any fact or any act 
which directly or substantially affects interstate commerce or the 
avowed intention, purpose or necessary effect of which was the 
accomplishment of that result and that the Court in the French 
Bauer case held that such allegations were absolutely necessary 
if the indictment was to stand as against a motion to dismiss, such 
as we have here. 

Counsel for defendant, Cedar Hill Farms, Inc., after citing 
Industrial Association v. U.S., 268 U.S. 64, 45 S.Ct. 403, 69 L.Ed. 
849, as bearing decisively upon the question of “Impact upon 
Interstate Commerce” or the “affecting commerce” doctrine adopts 
and approves (without further discussion) the arguments pre- 
sented by Judge Gorman in his brief. 

Counsel for defendant, The J. H. Berling’s Dairy Products 
Company, states that in his opinion “‘the indictment in The United 
States v. French Bauer case was more far-reaching and more in 
particular detail than the indictment now under attack,” and that 
upon the authority of that case “this (present) indictment should 
be dismissed.” 

In the French Bauer case, French Bauer, Inc., and others were 
indicted for engaging +[625] in a price-fixing conspiracy in viola- 
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tion of the Anti-Trust Laws. The cause came on before the Court 
on a motion to quash the indictment, which motion the Court sus- 
tained. In the course of the decision, the Court stated, 48 F.Supp. 
at page 260: “The conspiracy charged in this indictment is di- 
rected to the fixing of prices upon fluid milk which is not moving 
or intended to move in interstate commerce. The authorities teach 
that the Sherman Anti-Trust Act, 15 U.S.C.A. §§ 1-7, 15 note, 
may reach such a conspiracy, but only if the acts charged are such 
as directly and substantially affect the commerce in the com- 
modity between the states”, and the Court held that there were 
no factual allegations in the indictment before it sufficient to show 
direct and substantial impact upon interstate commerce. 

It is agreed that the indictment in the instant case is identical 
with the one before the Court in the French Bauer case, except 
that in the present indictment there has been inserted paragraph 
24, which was not in the indictment in the French Bauer case. 
As to this, the record shows: “The Court (addressing Mr. Winn, 
of Counsel for the Government) : I was interested first to know 
whether you agree with the statement that this indictment is 
identical, at least, to all intents and purposes, with the one before 
Judge Ford (in the French Bauer case), excepting the insertion 
of this paragraph 24. 

“Mr. Winn: I think that is a fair statement. * * * I wouldn’t 
say the indictment was identical with the prior indictment except 
for paragraph 24. However, the indictment is to all intents and 
purposes— 

“The Court: Is it true it is identical so far as any application 
of the law is concerned? 

“Mr. Winn: I think it is identical with the 1942 indictment but 
for the provisions of paragraph 24.” 

Paragraph 24 of the present indictment reads as follows: “24. 
Increases in prices charged by distributors in the Cincinnati Area 
for milk sold to consumers and other purchasers have had and 
have the effect of reducing the volume of milk purchased by said 
consumers and other purchasers, thus reducing the quantity of 
milk purchased by said distributors from producers in Kentucky, 
Indiana and Ohio.” 

Defendants assert that this allegation is nothing more than a 
legal conclusion and that in law it adds nothing to the indictment 
that was before the court in the French Bauer case; that even 


t Italic figures in brackets refer to first word beginning a page in 85 F. Supp.—Ed, 
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with this addition, the present indictment does not charge an 
offense against any of the defendants. 

The Government, on the other hand, submits that it is a factual 
allegation, that the factual statement is that the increases charged 
by the distributors for milk sold to consumers have had, and have 
the effect of reducing the volume of milk purchased by such con- 
sumers and other purchasers “thus reducing the quantity of milk 
purchased by said distributors from purchasers in Kentucky, In- 
diana and Ohio.” 

Counsel for the Government point out that the indictment in 
the French Bauer case alleged no effect upon interstate commerce 
‘as a result of an alleged intrastate conspiracy and urge that by 
the inclusion of paragraph 24 the objection which the Court found 
to the indictment in the French Bauer case is overcome. 

[1] The Court agrees with the Government’s contention that 
the allegations of Paragraph 24 are factual and are not mere legal 
conclusions. Under the familiar rule the facts as alleged are ad- 
mitted, on the pending motions, to be true, for the purposes of 
this decision. 

The “affecting commerce” or “affectation” doctrine was first 
enunciated by Chief Justice Marshall in Gibbons v. Ogden, 9 
Wheat. 1, 6 L.Ed. 23. 

In Wickard v. Filburn, 317 U.S. 111, 63 8.Ct. 82, 87 L.Ed. 122, 


decided shortly after the French Bauer case, the Court say, 317 | 
U.S. at pages 120-123, 63 S.Ct. at page 87: “At the beginning | 


Chief Justice Marshall described the federal commerce power with 
a breadth never yet exceeded. Gibbons v. Ogden, 9 Wheat. 1, 194- 
195, 6 L.Ed. 23. * * * It was not until 1887 with the enactment 


of the Interstate Commerce Act [49 U.S.C.A. § 1 et seq.], that | 


the interstate commerce power began to exert positive +[626] 
influence in American law and life. This first important federal 
resort to the commerce power was followed in 1890 by the Sher- 
man Anti-Trust Act and, thereafter, mainly after 1903, by many 


others. These statutes ushered in new phases of adjudication, ; 
which required the Court to approach the interpretation of the 


Commerce Clause [U.S.Const. Art 1, § 8, cl. 3] in the light of 


an actual exercise by Congress of its power thereunder. When it [| 


first dealt with this new legislation, the Court adhered to its 
earlier pronouncements, and allowed but little scope to the power 
of Congress. United States v. E. C. Knight Co., 156 U.S. 1, 15 
S.Ct. 249, 39 L.Ed. 325. * * * Not long after the decision of United 


+ Italic figures in brackets refer to first word beginning a page in 85 F. Supp.—Ed. 
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States v. E. C. Knight Co., supra, Mr. Justice Holmes, in sustain- 
ing the exercise of national power over intrastate activity, stated 
for the Court that ‘commerce among the states is not a technical 
legal conception, but a practical one, drawn from the course of 
business.’ Swift & Co. v. United States, 196 U.S. 375, 398, 25 S.Ct. 
276, 280, 49 L.Ed. 518. It was soon demonstrated that the effects 
of many kinds of intrastate activity upon interstate commerce 
were such as to make them a proper subject of federal regulation. 
In some cases sustaining the exercise of federal power over intra- 
state matters the term ‘direct’ was used for the purpose of stat- 
ing, rather than of reaching, a result; in others it was treated as 
synonymous with ‘substantial’ or ‘material;’ and in others it was 
not used at all. Of late its use has been abandoned in cases deal- 
ing with questions of federal power under the Commerce Clause.” 


In support of their contention that the indictment must show 
that a claimed intrastate conspiracy had a direct and substantial 
effect on. interstate commerce, some (but not all) of the de- 
fendants cited and relied upon U. S. v. Women’s Sportswear 
Manufacturers Association, D.C., 75 F. Supp. 112. As to this 
Judge Gorman states: “Briefly, our principal point is that a purely 
intrastate conspiracy is alleged, and not an interstate conspiracy. 
Under the law an intrastate conspiracy can only be prosecuted 
under the Sherman Anti-Trust Act when there is a showing that 
the intrastate conspiracy had a direct and substantial effect on 
interstate commerce. Facts must be alleged setting forth the 
impact on interstate commerce and not merely conclusions of law. 
First, this indictment does not show such a direct and substantial 
effect as is necessary to base a valid charge. Such allegations are 
essential it has been held in many cases, including the recent one 
of United States v. [Women’s] Sportswear Mfrs.’ Ass’n., D.C. 
Mass., 75 F. Supp. 112, decided December 10, 1947, and now on 
appeal to the Supreme Court of the United States.” 


Other counsel, notably counsel for the Cooperative Pure Milk 
Association, assert that they at no time relied upon the Women’s 
Sportswear case, saying: “We believed that the case was clearly 
distinguishable at the time when the ruling was adverse to the 
Government and we still feel that the case is distinguishable now 
that the courts have decided in favor of the Government.” 


The District Court in the Women’s Sportswear case held that 
the prayer for injunction and other relief should be denied, with 


judgment for the defendants. 
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In the course of its decision, the court stated, 75 F.Supp. at | 
pages 117-118: “In summary, there is no evidence of any intent 
on the part of the defendants, who had no direct and immediate 
connection with or control over interstate commerce, to burden 
interstate commerce. There was no evidence of any direct and | 
immediate restraint upon interstate commerce resulting from the | 
defendant’s activities, from which an illegal intent can be in- 
ferred.” 

That is the way the case stood at the time the briefs and argu- 
ments were submitted in the instant case. Since that time, the 
Women’s Sportswear case has been decided by the Supreme Court 
of the United States and by that court, reversed. U.S. v. Women’s 
Sportswear Mfg. Ass’n, 336 U.S. 460, 69 S.Ct. 714. 

In its opinion, the Court, 336 U.S. at pages 463-464, 69 S.Ct. at 
page 715, say, among other things: “It seems clear that the intent | 
and effect of the agreement is +[627] substantially to restrict | 
competition and to control prices and markets. * * * The trial 
court appears to have dismissed the case chiefly on the ground 
that the accused Association and its members were not them- 
selves engaged in interstate commerce. This may or may not be | 
the nature of their operation considered alone, but it does not 
matter. Restraints, to be effective, do not have to be applied all 
along the line of movement of interstate commerce. The source 
of the restraint may be intrastate, as the making of a contract 
or combination usually is; the application of the restraint may be 
intrastate, as it often is; but neither matters if the necessary 
effect is to stifle or restrain commerce among the states. If it is 
interstate commerce that feels the pinch, it does not matter how 
local the operation which applies the squeeze.” 

If, as alleged in Paragraph 24 of the indictment, the conspiracy 
with which the defendants are here charged results in “reducing 
the volume of milk purchased by said consumers and other pur- 
chasers thus reducing the quantity of milk purchased by said 
distributors from producers in Kentucky, Indiana and Ohio” then 
there can be no question but what “it is interstate commerce that 
feels the pinch.” 

The indictment herein specifically states (Par. 27) that the 
defendants conspired to raise, fix and maintain prices; that (Par. 
28) they agreed upon and fixed prices; that they agreed to uni- 
form discounts and allowances to wholesale purchasers; that they 
adhered to the prices and discounts agreed upon; that (Par. 24) 


; Italic figures in brackets refer to first word beginning a page in 85 F. Supp.—Ed. 
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increases in prices have had the effect of reducing the quantity 
of milk purchased by defendants from producers in Indiana and 
Kentucky; and that (Par. 30) the conspiracy has had the effect 
of restraining trade and commerce in milk among the several 
states. 

[2] Price fixing is illegal per se. U.S. v. Socony-Vacuum Oil 
Co., 310 U.S. 150, 60 S.Ct. 811, 84 L.Ed. 1129. The fixing of prices 
as alleged in the indictment necessarily operates as a direct and 
substantial restraint on the interstate commerce herein involved 
and in the indictment referred to. 

[3] “Substantial economic effect on interstate commerce” does 
not mean the effect on a specific amount of interstate commerce. 
It does not run to the quantity that is involved, though in some 
given case that might be an added factor to be taken into con- 
sideration. 

As claimed by the Government in argument, the interstate com- 
merce involved may be ever so small. It is not the substantial 
quantity; it is the substantial effect on interstate commerce. The 
question is not how much money may be involved or how little 
the price to the purchaser may be affected. 

As stated by the Court in the Filburn case 317 U.S. at page 
127, 63 S.Ct. at page 90: “That appellee’s own contribution to the 
demand for wheat may be trivial by itself is not enough to remove 
him from the scope of federal regulation where, as here, his 
contribution, taken together with that of many others similarly 
situated, is far from trivial. National Labor Relations Board v. 
Fainblatt, 306 U.S. 601, 606 et seq., 307 U.S. 609, 59 S.Ct. 668, 
83 L.Ed. 1014; United States v. Darby, supra, 312 U.S. [100] at 
page 123, 61 S.Ct. [451], 461, 85 L.Ed. 609, 1382 A.L.R. 1430.” 

[4] Basing its conclusion on the allegations of the indictment 
presently before it, the Court is of the opinion and so finds that 
it does allege facts, even assuming, a “purely intrastate con- 
spiracy” (as claimed by defendants) to show a “substantial 
economic effect” on interstate commerce and upon the ground, 
asserted by all of the defendants, that it does not, their respective 


_ motions to dismiss are each and all not well taken, and should 


be overruled. 


(b) THE “FLOW OF COMMERCE” OR “IN COMMERCE” DOCTRINE. 

The Government contends that the sales by the defendants 
occur in the course of interstate commerce, saying: “The flow of 
fluid milk from producers in Kentucky and Indiana through the 
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defendants to consumers in the Cincinnati Area, described in the 
indictment, is a continuous day by day flow. Being a perishable 
commodity, fluid milk cannot be stored or warehoused until a 
ready purchaser happens along. Immediate +[628] sale is essen- 
tial. It is obvious that the milk on hand must be sold and delivered 
each day by the distributors to make room for the milk going 
through the defendants’ plants on the following day. Since ‘com- 
merce among the states is not a technical legal conception, but a 
practical one, drawn from the course of business’ (Swift & Co., 
v. U. S., 1905, 196 U.S. 375, 398, [25 S.Ct. 276, 280, 49 L.Ed. 
_518]), it would seem that the mere description of the flow of milk 
establishes its interstate nature until it has been delivered by the 
distributors to consumers in the Cincinnati area. The pertinent 
decisions of the Supreme Court fully support this view. Swift & 
Co. v. U. S. supra. * * * The intention and expectation of a seller 
and a buyer that the commodity sold would be shipped in inter- 
state commerce is a valid test in determining whether or not the 
sale is a transaction in interstate commerce, even though com- 
pleted before the actual physical interstate transportation occurs. 
U. 8. v. Reading Co., 226 U.S. 324, 367 [33 S.Ct. 90, 57 L.Ed. 
243]; Lemke v. Farmers’ Grain Co., 258 U.S. 50, 53, 54 [42 S.Ct. 
244, 66 L.Ed. 458]; Interstate Natural Gas Co. v. Federal Power 
Commission, 331 U.S. 682, [67 S.Ct. 1482, 91 L.Ed. 1742] ; Mande- 
ville [Island Farms] v. [American] Crystal Sugar Co., 334 U.S. 
219 [68 S.Ct. 996, 92 L.Ed. 1328]. * * * Sales of milk by pro- 
ducers in Kentucky and Indiana to the defendant distributors are 
made with the intention and expectation of both parties that the 
milk would be transported to Ohio and there immediately sold by 
the distributors. The price to be paid to the producers by the dis- 
tributors depends upon the amount of that milk which is resold 
by the distributors to wholesale and retail customers in Ohio, and 
the price is not determined until after that resale. The resale in 
Ohio is as integral a part of the interstate commerce as is the 
sale by the Kentucky and Indiana producers to the distributors.” 

The Government asserts that the Interstate Commerce alleged 
in paragraphs 21, 22, 23 and 25 of the indictment, is the flow 
of interstate commerce which was originally intended to and does 
continue through the processing plants of the defendants and 
their distributors, to the stores and to the purchasers and con- 
sumers of milk and that such a price fixing conspiracy affecting 
the price of milk at wholesale and retail, as here alleged, is a 

¢ Italic figures in brackets refer to first word beginning a page in 85 F. Supp.—Ed. 
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conspiracy in connection with the flow of that commerce and is 
per se, a violation of the Sherman Act. 


In the course of the oral argument, counsel for the Government 
stated “I am basing my appeal to this court to uphold this indict- 
ment under the commerce theory more on the cases that have 
been decided since the French Bauer decision than anything else” 
and in this connection, counsel cited U. S. v. St. Louis Dairy Co., 
D.C. 1948, 77 F.Supp. 853, and U. S. v. Happy Valley Farms, Inc., 
et al.,? decided by the District Court of the Eastern District of 
Tennessee on July 20, 1948. Later, counsel called attention to 
Standard Oil Co., v. Federal Trade Commission, 7 Cir., 1949, 173 
F.2d 210. 

In its decision in the St. Louis Dairy case, the court states, 77 
F.Supp. at page 859: “We are not unaware of the apparent con- 
flict in our conclusion with that of the District Court for the 
Southern District of Ohio in United States v. French Bauer, Inc., 
D.C., 48 F.Supp. 260. * * * The French Bauer opinion apparently 
disagrees with the rule, as we understand it, that price-fixing is 
per se a violation of the Sherman Act.” 

In the Standard Oil case the court says [173 F.2d 213]: “It is 
not disputed that the petitioner is engaged in commerce, but it is 
vigorously insisted that commerce ended at the River Rouge 
plant and the bulk plants in the Detroit Area and that the peti- 
tioner’s transactions from there on were wholly intrastate. With 
this we are unable to agree. The break that occurred at River 
Rouge was a break in transportation but not in the constant 
stream of commerce that flowed from the Whiting Refinery to the 
petitioner’s customers in Michigan. * * * The modern concept 
of commerce is one which gives full sweep to the commerce clause 
of the Constitution within the +[629] limits of the implementing 
statute, a liberal view of the Congressional purpose as expressed 
in the statute, and a realistic view of what business is doing as 
it moves across State lines to accomplish its purpose. The late 
cases support the view that the petitioner’s operations are in com- 
merce from the refinery to its customers. Walling v. Jacksonville 
Paper Co., 317 U.S. 564, 63 S.Ct. 332, 87 L.Ed. 460; Binderup v. 
Pathe Exchange, 263 U.S. 291, 309, 44 S.Ct. 96, 68 L.Ed. 308; 
Mid-Continent Petroleum Corporation v. Keen, 8 Cir., 157 F.2d 
310, 314; Republic Pictures Corporation v. Kappler, 8 Cir., 151 


2 No opinion for publication. 
; Italic figures in brackets refer to first word beginning a page in 85 F. Supp.—Ed. 
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F.2d 543, 545, 162 A.L.R. 228; Walling v. American Stores Co., 
3 Cir., 183 F.2d 840.” 

Defendants insist that the cases relied upon by the Government 
do not support its claim that sales to consumers in Hamilton 
County, Ohio, are interstate commerce and that the Government’s 
“in commerce” argument “is not sustained by the decisions.” 

Counsel for defendants point out in some detail wherein, in 
their opinion, the cited cases are distinguishable from the instant 
case, saying: “The Government cites Swift & Co. v. United States, 
196 U.S. 375, [25 S.Ct. 276, 49 L.Ed. 518]. That decision is based 
_on the fact that the cattle which were shipped in from various 
states to the Chicago stockyards had not come to rest in Chicago 
but were still in the stream of interstate commerce because there 
was an ‘expectation’ that the meat would continue on its inter- 
state journey and would be sold in states other than the State of 
Illinois. The word, ‘expectation,’ is the language of the Supreme 
Court in the opinion. The decision is based on the fact that it was 
expected that the cattle would continue on their interstate jour- 
ney. * * * In the instant case the Government is not trying to 
‘reach back’ to steps ‘prior’ to the transportation; instead it is 
trying to reach ahead to steps after the transportation. It is trying 
to reach a processed article at a time when there is no purpose of 
transporting the product in interstate commerce,” and further 
that the recent (Standard Oil) case, for the reasons which they 
assign, is “not applicable.” 

[5,6] The Court, however, agrees with the claim of the Gov- 
ernment that today’s practical concept of interstate commerce dic- 
tates that commodities in interstate commerce remain in that 
status until they reach the point where the parties originally in- 
tended that the movement should finally end. If, as contended by 
the Government, the distribution and sale of milk at wholesale and 
retail by the defendants is in interstate commerce, or is an integ- 
ral part of the interstate flow from the farms of Kentucky and 
Indiana producers to consumers in Ohio, the point where the 
parties originally intended that the movement should end, then 
there can be no doubt but that the conspiracy of the defendants 
to fix prices at which such sales shall be made constitutes a viola- 
tion of the Sherman Act. 

The Government is correct in its contention that a “practical 
concept” of interstate commerce must and does lead to the con- 
clusion that the distribution of milk in the Cincinnati area both 
from the standpoint of time and continuity is so closely and 
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directly related to the interstate flow of milk and so much an 
inseparable part thereof as to bring this alleged conspiracy 
within the condemnation of the Sherman Act. 

In view of all of the foregoing, the Court is of the opinion and 
so finds that both upon reason and under the decisions, the Gov- 
ernment’s “flow of commerce” or “in commerce” argument is 
sound and sustained. Under this “doctrine” also, therefore, the 
indictment is immune as against defendants’ motions to dismiss. 


(c) OTHER GROUNDS ASSERTED BY DEFENDANTS IN SUPPORT OF 
THEIR MOTIONS TO DISMISS. 


As heretofore stated, in addition to their contention that “under 
the Sherman Act there must be a showing of a substantial econ- 
omic effect on interstate commerce, where it is alleged that only 
an intrastate conspiracy existed” defendants set out other grounds 
on which they submit their motions to dismiss should be sus- 
tained. 

In his brief (pages 2-3) Judge Gorman says: “Secondly, milk 
purchased by dealers or handlers from producers is regulated 
¢[630] by the provisions of order No. 65 promulgated by the Secre- 
tary of Agriculture under the Agricultural Marketing Agreement 
Act of 1937, 7 U.S.C.A. § 601 et seq. This court is required to 
take judicial notice of that Order No. 65, which is attached to 
the motion to dismiss. Under that Order No. 65 the Secretary of 
Agriculture so regulates milk, exempting the price paid to pro- 
ducers from the provisions of the Sherman Anti-Trust Act, that 
an examination of the order will show that the statements in 
paragraph 24 of the indictment are palpably false and untrue. 
* * * Tn addition, the indictment fails in several other respects to 
state an offense. There are inconsistent averments which if given 
an ordinary construction rebut the inference that an offense was 
committed.” 

In this connection, defendants insist that the Court does not 
have jurisdiction to consider the charges made in the present in- 
dictment because of the order of the Secretary of Agriculture, 
claiming that the action upon the part of the Secretary of Agri- 
culture “cannot be impeached or infringed upon in these pro- 
ceedings” and that any “challenge to the finding of the Secretary 
of Agriculture must be addressed to him.” 

Defendants contend that the Government is here asking “the 
court to intervene in a field which has already been preempted by 
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the Secretary of Agriculture—a field reserved for him by Con- : 
gressional Act.” 

As asserted by the Government, according to the foregoing [ 
claims of the defendants, the order of the Secretary of Agriculture 


serves as a buffer which insulates the defendants from any pos- | 


sibility of violating the Sherman Act. This is not, and cannot 
be true. : 


It is true, as the Government points out, that the stated purpose | 


of the order is to “insure” an adequate supply of milk, but nothing | 


contained in the indictment is inimical to, or runs against, or 
attempts to impeach or infringe upon this order. 

The order affects and relates to prices paid to the producers, 
and has nothing to do with prices charged by distributors to | 
wholesale and retail customers. These prices should be determined [| 
by competition and not by conspiracy. 


[7] The charge in the instant case is a conspiracy to fix prices, 
contrary to the Sherman Act. Nothing in the order or the Act 
upon which the order is based authorizes or grants immunity 


from the Sherman Act for a conspiracy to fix prices of fluid milk 
sold at retail and wholesale in the Cincinnati area. 

The Secretary of Agriculture has authority to determine and 
adjust minimum producer prices so as to promote and provide [| 
for an adequate supply of milk, but he has no authority to take 
any action concerning a conspiracy to increase distributors’ sell- 
ing prices, with a resultant lessening of demand for fluid milk. 

The Court has jurisdiction of this cause. 

Finally, defendants claim that the indictment is wholly lacking 
in the clarity and particularity requisite to inform them of the 
nature of the charge made against them. 

The indictment pleads the charge in sufficient detail to inform 
defendants that they are charged over a two year period, which 
is the period referred to in the indictment, with having “engaged 
in a combination and conspiracy to raise, fix and maintain prices 
for the sale in the Cincinnati area of milk produced in the States 
of Kentucky, Indiana and Ohio, which combination and con- 
spiracy in fact has been, and is now, in restraint of the herein- 
before described trade and commerce.” 

In the case of U.S. v. Happy Valley Farms, Inc.,? (hereinabove 
referred to) the indictment was couched in practically the same 
language as the one here under consideration. 


2 No opinion for publication. 
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In that case in response to the same contention as here asserted 
by defendants, the Court made the following statement: “Suffice 
to say, the indictment is adequate, both as to form and substance. 
It states adequately the venue of the crime charged, as being 
within the jurisdiction of this court. The crime is adequately 
alleged to have been a continuing conspiracy. The +[631] criminal 
participation of the defendants is sufficiently averred in the in- 
dictment. The elements of the crime are not only charged sub- 
stantially in the language of the statute, but the means whereby 
the conspiracy is and has been formed and carried on and the 
details thereof adequate to identify the specific combination and 
conspiracy, and to enable the defendants to prepare for trial, and 
to protect them against a new prosecution in event of an acquittal, 
are likewise all set forth with particularity and definiteness. ‘Now, 
specifically, the indictment is not vague and indefinite; it is not 
duplicitous. As I say, it clearly charges a restraint of interstate 
trade and commerce, and an offense under the Sherman Act.” 


[8] The foregoing statements are applicable in the instant 
case and the court adopts the language there used, as its decision 
on the question of lack of clarity and particularity in the indict- 
ment. The indictment under consideration is neither vague nor 
indefinite. 


Upon consideration of the motions of the several defendants 
to dismiss the indictment, the Court is of the opinion and so finds 
that each of the motions is not well taken and that each and all 
of them should be, and they are each and all, overruled. 


II. MOTIONS FOR BILL OF PARTICULARS. 


Motions were filed on October 12, 1948 by and on behalf of each 
of the several defendants for bill of particulars. It is claimed by 
defendants that a bill of particulars should be granted to enable 
them to prepare for trial; to sustain a plea of former jeopardy, 
and in order that “the ends of justice and orderly procedure may 
best be served.” 

[9] It is a well established rule that it is not the function 
of a bill of particulars to provide evidence, nor will such a bill be 
ordered where the information sought is within the knowledge 
of the defendants, or is information which they have equal op- 
portunity with the Government, to discover. 
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It appears from the briefs and arguments in support of the 
respective motions for bill of particulars, that all of the defend- 
ants’ requests are for data or information that fall within the 
foregoing rule. 

Upon consideration of the motions for bill of particulars, to- 
gether with the allegations of the indictment itself, the Court is 
of the opinion and so finds that defendants’ motions for “Bill of 
- Particulars” are each and all not well taken and that they should 
be and they are, each and all, overruled. 

The Court has caused to be entered in this case appropriate 
orders overruling the motions to dismiss and the motions for 
bill of particulars with regard to each and all of the defendants 
respectively. 
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Crowley’s Milk Company, Inc., 9 A. D. 1171, decided October 6, 1950. 
Appealed to the United States District Court for the Northern District 

of New York. 
Crystal Lake Dairy Company, 9 A. D. 185, decided February 10, 1950. 
Appealed to the District Court for the Northern District of Illinois. 
DeCoursey Cream Company, Inc., 9 A. D. 195, decided February 20, 
1950. Appealed to the United States District Court for the District of 
Kansas. 













Perishable Agricultural Commodities Act, 1930 
Anderson, W. E. v. E. I. Wilens & Company, 9 A. D. 1380, decided 
December 20, 1949. Appealed to the United States District Court for 
the Northern District of Illinois, Civil Action No. 50 C 79, January 18, 

1950. 

Baltimore Tomato Company v. American Fruit Growers Incorporated, 
9 A. D. 622, decided May 11, 1950. Appealed to the United States 
District Court, District of Maryland, Civil Action No. 27491, June 8, 
1950. 

Belson, Joe v. Kerzner, Jack, 9 A. D. 226, decided May 24, 1949 and 
9 A. D. 602, decided February 10, 1950. Appealed to the District Court 
of the United States for the Eastern District of Pennsylavnia, March 
2, 1950. 

Boston Tomato Company v. Aaron Rosenthal, 9 A. D. 507, decided April 
24, 1950. Appealed to the United States District Court, District of 
Mass., Civil Action No. 50-383, May 24, 1950. 

Clasen Fruit & Cold Storage Company v. Wesco Foods Company, 9 A. D. 
867, decided July 19, 1950. Appealed to the United States District 
Court for the Eastern District of Washington, Southern Division, Civil 
Action No. 501, August 15, 1950. 

Ernest E. Fadler Co. v. Goldsby-Evans Produce Company, 9 A. D. 228, 
decided February 14, 1950 and 9 A. D. 361, decided March 14, 1950. 
Appealed to the United States District Court for the Western District 
of Missouri, Civil Action No. 6285, February 14, 1950. 

Federal Fruit & Produce Co. v. Price Distributing Co., 9 A. D. 113, 
decided January 4, 1950 and 9 A. D. 846, decided July 7, 1950. Ap- 
pealed to the United States District Court for the Eastern District of 
Washington, Southern Division, Civil Action No. 494, July 27, 1950. 

Fletcher v. Ozark Packing Company, 9 A. D. 349, decided March 6, 1950. 
Appealed to the United States District Court for the Western District 
of Arkansas, Civil Action No. 898, March 21, 1950. 

Fruit Processors, Inc. v. Lerman Brothers, 7 A. D. 545, decided July 7, 

1948. Appealed to the United States District Court for the District 
of Columbia. 
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Gilliland & Company v. Murray Griss, 9 A. D. 523, decided April 28, 
1950. Appealed to the United States District Court, Western District 
of Texas, Civil Action No. 1147, May 25, 1950. 

S. D. Monash Produce Company v. American Fruit Growers Incor- 
porated, 9 A. D. 652, decided May 31, 1950. Appealed to the United 
States District Court for the Northern District of Ohio, Eastern 
Division, Civil Action No. 27491, June 23, 1950. 

S. H. Bigler v. Abe M. Katz Company, 9 A. D. 824, decided July 7, 1950. 
Appealed to the United States District Court for the Western District 
of Pennsylvania, August 4, 1950. 

S. T. Runzo & Co., Inc. v. American Fruit Growers Inc., a Delaware 
Corporation, 9 A. D. 1020, decided August 18, 1950. Appealed to the 
United States District Court for the Western District of Pennsylvania, 
Civil Action No. 9090, September 15, 1950. 

Schoenburg v. S. N. Beard and Company, 9 A. D. 898, decided July 24, 
1950. Appealed to the United States District Court for the Northern 
District of Illinois, Eastern Division, Civil Action No. 50 C 1510, 
October 25, 1950. 

Schuman Company (The) v. J. E. Nelson & Sons, 9 A. D. 222, decided 
February 1, 1950. Appealed to the United States District Court for 
the Western District of Pennsylvania, February 27, 1950. 





DISPOSITION OF APPEALS FROM SECRETARY’S DECISIONS 


(Actions for Review by Courts) 


Agricultural Marketing Agreement Act of 1937 

Allen et al. v. Brannan (U.S. D. C., S. D. Ohio). Decided May 25, 1950. 

Babylon Milk and Cream Company v. Brannan (D. C., E. D. N. Y.). 
Decided August 2, 1950. 

John E. Rosasco Creameries, Inc. v. Anderson (U. S. D. C., S. D. N. Y.). 
Decided January 25, 1950. 

Willow Farm Products Company et al. v. Brannan (U. S. D. C., N. D., 
Ill.), 90 F. Supp. 195. Decided February 8, 1950. 


Packers and Stockyards Act, 1921 


Leo H. Miller v. Brannan (U.S. D. C., N. D. Ill.). Decided February 8, 
1950. 


Perishable Agricultural Commodities Act, 1950 
Joseph Denunzio Fruit Co. v. Crane et al. (U. S. D. C., S. D. Cal.), 89 F. 
Supp. 962. Decided April 27, 1950. 
Rothenberg v. Rothstein & Sons (U. S. C. A. 8rd Cir.), 181 F. 2d 345. 
Decided March 24, 1950. 
Rothenberg v. Rothstein & Sons (U. S. C. A. 2d Cir.), 183 F. 2d 524. 
Decided July 21, 1950. 





AGRICULTURE DECISIONS CITED BY COURTS AND OTHER 
AUTHORITIES 


Agricultural Marketing Agreement Act of 1937 


Dairymen’s League Cooperative Assn., Inc., AMA Doc. No. 27-13, 5 
A. D. 143 (1946), in Dairymen’s League Cooperative Assn. v. Brannan, 
Secretary of Agriculture, 173 F. 2d 57, 9 A. D. 155. 

John E. Rosasco Creameries, Inc. v. Anderson, 9 A. D. 1054 (1950), in 
Pike and Fischer, Dec. Note #938. 


Anti-Hog-Cholera Serum and Hog-Cholera Virus 
Illinois Farm Bureau Assn., BAI Doc. No. 361-1, 9 A. D. 939 (1950), 
in 19 LW 2082. 
Illinois Farm Bureau Serum Assn., BAI Doc. No. 361-1, 9 A. D. 939 
(1950), in Pike and Fischer, Dec. Notes #941, 942, 943. 


Perishable Agricultural Commodities Act, 1930 
Covert v. National Produce Co., PACA Doc. No. 4794, 9 A. D. 400 
(1950), in 18 LW 2454. 
Sam Egalnick Co. v. Ben Cole Products Co., PACA Doc. No. 4988, 9 A. D. 
1037 (1950), in Pike and Fischer, Dec. Note #937. 
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COMMODITIES INVOLVED IN PROCEEDINGS UNDER PERISHABLE 
AGRICULTURAL COMMODITIES ACT, 1930 (1950) 
Page 
113, 128, 126, 389, 472, 475, 505, 523, 633, 644, 838, 846, 
867, 883, 1045, 1141 
Apricots 
Asparagus 
Bananas ~_-121, 238, 240, 363, 367, 802, 813, 815, 852, 1010, 1123, 1334, 1345, 1475 
494, 500 
Berries 140 
Blueberries 
Cabbage 216, 385, 653, 1496 
Cantaloups 244, 842, 1048, 1458, 1461, 1471, 1486 
Carrots 228, 361, 893, 1025, 1112 
1372 
1378 
609 
1220 
968, 1107, 1134 
Currants 1348, 1496 
Eggplant 1235 
Grapefruit 388, 631, 891 
380, 392, 629, 991, 1090, 1230, 1357 
Honydew Melons 650 
Lettuce 222, 254, 474, 516, 713, 723, 799, 849, 874, 893, 966, 978, 
985, 1020, 1025, 1112, 1223, 1226, 1244 
Mixed Vegetables 487, 606, 662, 727, 831, 854, 901, 1467 
Onions 130, 151, 341, 371, 400, 489, 494, 824, 856, 983, 1011, 1108, 
1129, 1238, 1245, 1451, 1493 
Oranges ; 388, 879, 970 
Parsley 658 
Peaches 242, 403, 405, 721, 976, 1000, 1005, 1037 
809, 849, 1362 


Peppers 
Pineapple Oranges 
Pineapples 


Potatoes 111, 119, 146, 226, 252, 359, 394, 398, 498, 526, 604, 633, 718, 
730, 858, 881, 983, 1088, 1125, 1127, 1262, 1264, 1343, 1443, 1456 
Spinach 


Strawberries 

Sweet Potatoes 601, 852 

Tomatoes 136, 244, 396, 496, 507, 514, 518, 603, 622, 806, 817, 851, 
877, 899, 900, 1097, 1116, 1131, 1370 

Watermelons 855, 878, 642, 647, 829, 863, 972, 1038, 1101, 1143, 1228 
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DECISIONS AND DOCKET NUMBERS ARRANGED IN CONSECUTIVE 
ORDER 


Decision Docket Decision Docket 
No. °. Page No. o. 
27-88 2365* 5206 
361-11 _........ 2866 41-33 
1558 2367 311 
1855 2368 534 
308 4 2369 1879 
5239 111 2370 1874 
4925 2371 1875 
5243 117 2372 1877 
5250 2373 1878 
5252 2374 1881 
5133 128 2375 1880 
5195 126 2376 1882 
5258 130 2377 1883 
5260 132 2378 1888 
5262 134 2379 1889 
4850 136 2380 1873 
5006 140 2381 1876 
5123 146 2382 1884 
5253 =151 2383 1885 
41-26 185 2384 1891 
68-2 195 2385 1887 
143 =201 2386 1890 
383 2387 4750 
425 203 2388 5034 
1861 204 2389 5091 
298 206 2390 5279 
1848 207 2391 4674 
1211 2392 4980 
308 2393 4950 
1866 213 2394 5280 
1851 214 2395 4830 
1852 =215 2396 4995 
5052 216 2397 5282 
5075 222 2398* 4923 
4819 226 2399 5284 
4674 228 2400 5285 
5270 238 2401 5287 
5271 240 2402 5295 
5259 242 2403 5296 
5255 244 2404 5288 
4923 244 2405 4794 
5276 250 2406 5289 
5275 252 2407* 5247 


* Unpublished decision reported in Agriculture Decisions.—Ed. 
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Becision Docket 
No. No. 


9 A.D. DECISIONS AND DOCKET NUMBERS 
Decision Docket 
Aet No. No. 

MR Sie scat 2408 27-81 2457* 

POS nsdshnnn se 2409 1862 2458 
2410 1872 2459 
241i 1860 2460 
2412 1871 2461* 
2413 1863 2462 
2414 1814 2463 

PACA on5 co 2415 5297 2464 
2416* 56191 2465 
2417 5106 2466 
2418 5301 2467 
2419* 5055 2468 
2420* 5278 
2421 5299 
2422 5283 2469 
2423 5298 2470 
2424 5155 2471 
2425 5309 2472 
2426 4803 2473 
2427 5187 2474 
2428 5235 2475* 
2429 4766 2476 
2430 4824 2477 
2431 5139 2478 
2432* 5222 2479* 

a a se, 2433 33-1 2480 
2434 30-5 2481 
2435 30-4 2482 

Sore 2436 143 2483 
2437 308 2484 
2438 1849 2485 
2439 1834 2486 
2440 1532 2487 
2441 1853 2488 
2442 1815 2489* 
2443 1902 2490 
2444 1867 2491 

PACA ccescnns 2445 5314 2492 
2446 5256 2493 
2447 5315 2494 
2448 5310 2495 
2449* 4872 2496 
2450 4959 2497 
2451* 5005 2498 
2452 5114 2499 
2453 5323 2500 
2454 5325 2501* 
2455* 65211 2502* 
2456 5332 2503 


* Unpublished decision reported in Agriculture Decisions.—Ed. 





5201 
5062 
5333 
5312 
5328 
5336 
5340 
5168 
5345 
5102 
5346 
27-89 
27-90 
27-92 
435 
1859 
1892 
4911 
5348 
5347 
3177 
5363 
5161 
4959 
5005 
1869 
1146 
1865 
344 
442 
1864 
5365 
5197 
5366 
5300 
5359 
5361 
5360 
5362 
5373 
4963 
5065 
5367 
5110 
5215 
5104 
4925 
5051 
5334 
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Page 
635 
636 
642 
644 
647 
647 
650 
652 
656 
658 
662 
693 


702 
707 
709 
713 
718 
721 
723 
727 
729 
733 
734 
785 
789 
790 
792 
793 
794 
799 
802 
806 
808 
809 
811 
813 
815 
817 
819 
824 
829 
831 
838 
842 
846 
849 
849 





DECISIONS AND DOCKET NUMBERS 


Decision Docket Decisio 
No. No. Page No. 
5266 8851 
5350 852 
5872 852 
5376 854 
5375 856 
5207 858 
5267 863 
4735 867 
5304 874 
5198 876 
5382 877 
5381 879 
5378 881 
5105 883 
5379 891 
5142 893 
5156 899 
5176 900 
5380 900 
78-1 939 
361-1 939 
to 
361-7 
1903 954 
1146 956 
1850 958 
1870 960 
1894 963 
5384 966 
5385 968 
5387 970 
5248 972 
5393 976 
5254 978 
5394 983 
5010 985 
4714 991 
5395 997 
5268 1000 
5269 1005 
5180 1010 
5228 1010 
5396 1011 
5035 1013 
5399 1018 
5391 1020 
5365 1020 
5397 1025 
5401 1029 


* Unpublished decision reported in Agriculture Decisions.—Ed. 
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DECISIONS AND DOCKET NUMBERS 


Page 
1243 
1244 
1245 
1252 
1262 
1264 
1299 
1316 
1316 
1317 
1319 
1320 
1321 
1324 
1326 
1330 
1331 
1333 
1342 
1345 
1347 
1357 
1362 
1365 


* Unpublished decision reported in Agriculture Decisions.—Ed. 





DOCKET NUMBERS AND DECISIONS ARRANGED IN CONSECUTIVE 
ORDER 


Decision Docket Decision 
o. Page No. No. Page 


2408 433 457 2586 1211 

2576 1171 457 2630 1438 

2322 534 2368 302 

2468 1146 2481 789 
1146 2526 956 
1146 2609 1317 

2435 1211 2349 211 

2434 1532 2440 582 

2433 1558 2324 2 

2341 1558 2611 1320 

2366 1814 2414 468 

2342 1815 2442 588 

2523 1834 2439 577 

2627 1835 2588 

2524 1848 2348 207 
1849 2438 574 
1850 2527 958 

2323 1851 2352 

2606 1852 2353 

2607 1853-2441 

2578 1854 2585 

2579 1855 2325 

2577 1856 2614 

2436 1859 2470 

2343 1860 2411 

2347 1861 2346 

2326 1862 2409 

2350 1863 2413 

2437 1864 2485 

2367 1865 2482 

2483 1866 2351 

2616 1867 2444 

2344 1868 2582 

2589 1869 2480 

2615 1870 2528 

2345 1871 2412 

2629 1872 2410 

2581 1873 2380 

2469 1874 2370 

2484 1875 2371 

2628 1876 =2381 

2590 1877 2372 

2608 1878 2373 


* Unpublished decision reported in Agriculture Decisions.—Ed. 
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DOCKET NUMBERS AND DECISIONS 1561 


Docket Decision Docket Decision 
No. No. Page No. No. Page 
1879 2369 4951 2642 
1880 2375 315 4959 2450 609 
1881 2374 313 4959 2478 1733 
1882 2376 317 4963 2495 819 
1883 2377 319 4980 2392 363 
1884 2382 329 4988 2553 
1885 2383 4995 2396 380 
1887 2385 336 5002 2565 
1888 2378 321 5005* 2451 615 
1889 2379 322 5005* 2479 734 
1890 2386 339 5006* 2338 140 
1891 2384 334 5006* 2603 
1892 2471 709 5010 2537 985 
1894 2529 963 5017 2620 
1898 2610 1319 5022* 2647 
1899 2584 1207 5024* 2566 
1900 2557 1085 5034 2388 
1901 2583 1205 50385 2545 
1901 2612 1321 50385 2593 
1902 2443 598 5037 2597 
1903 2525 954 5051* 2502 
1904 2587 1212 5052 2354 
1908 2613 13824 5055* 2419 
1909 2580 1199 . 5062 2458 
4674 2357 228 5063 2644 
4674 2391 361 5065 2496 
4714 25388 991 5075 2355 
4735 2511 867 5091 2389 
4750 2387 341 5102 2466 
4766 2429 516 5104 2500 
4766 2595 1226 5105 2517 
4794 2405 400 5106 2417 
4803 2426 507 5110 2498 
4819 2356 226 6110 2631 
4824 2430 618 5114 2452 
4830 2395 373 5117* 2574 
4850* 2337 136 5123* 2339 
4872* 2449 609 5125 2559 
4879 2617 1333 5125 2594 
4911 2472 1713 5133 2332 
4919 2572 1134 5139 2431 
4923* 2362 244 5142 2519 
4923* 2398 387 5142 2564 
4923* 2638 1458 5147* 2561 
4925 2328 113 5148 2602 
4925* 2501 846 5148 2634 
4950 2393 367 5149 2645 
5179 2625 1372 5150* 2560 
4951* 2626 1377 5155 2424 


——— NANO Se Se 1 OO UI 


* Unpubisned decision reported in Agriculture Decisions.—Ed. 
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Docket Decision 
No. No. 





Docket Decision 
Act No. No. Page Act Page 

PGR ace e chk 5156* 2520 899|}PACA -..-.-.-.--.. 5271 2359 240 
5157* 2599 1238 5275 2364 252 
5160 2555 1047 5276 2363 250 
5161 2477 729 5278* 2420 494 
5168 2464 652 5279 2390 359 
5176* 2521 900 5280 2394 871 
6177* 2475 723 5282 2397 385 
5180* 2542 1010 5283 2422 496 
5183 2639 1461 5284 2399 388 
5187 2427 512 5285 2400 389 
5189 26382 1443 5287 2401 392 
5191* 2416 474 5288 2404 398 
5195 2333 126 5289 2406 403 
5197 2487 802 5295 2402 394 
5198* 2513 876 5296 2403 396 
5200 2618 1342 6297 2415 472 
5201* 2457 635 5298 2423 498 
5202 2621 1357 5299 2421 494 
5206* 2365 254 5300* 2489 808 
5207 2509 £858 5301 2418 487 
5211* 2455 633 5304 2512 874 
5212* 2562 1107 5309 2425 505 
5215 2499 888 5310 2448 606 
5222* 24382 526 5311* 2622 1362 
5227 2563 1108 5311 2637 1458 - 
5228* 2543 1010 5312 2460 644 
5234 2552 1033 5313* 2600 1243 
52385 2428 614 53814 2445 601 
6239 2327 111 53815 2447 604 
5241* 2635 1452 5322* 2592 1222 
56243 2329 117 5323 2453 629 
5247* 2407 405 5325 2454 631 
5248 2533 972 5328* 2461 647 
5250 2330 119 5331* 2556 1054 
5252 2331 £121 538382 2456 633 
5253* 2340 151 53833 2459 642 | 
5254* 2535 978 5334 2503 «849 | 


5255* 2361 244 538386 2462 647 
5340 2463 650 | 


9 5 
5256 2446 603 5345 2465 656 | 


5258 2334 130 5346 2467 662 
5259 2360 242 5347 2474 «721 
5260 2335 182 5348 2473 718 
5262 23386 134 5350* 2505 852 
5266* 2504 851 5359 2490 809 
5267 2510 863 5860 2492 813 
5268 2540 1000 5361 2491 811 
5269 2541 1005 53862 2493 815 
5270 2858 238 53863 2476 1727 


* Unpublished decision reported in Agriculture Decisions.—Ed. 





9 A.D. DOCKET NUMBERS AND DECISIONS 1563 


.D. 

Docket Decision Docket Decision 
_ Act No. No. Page Act No. No. Page 
40 PROM oocscoes 5365 2486 790; PACA ......... 5400 2558 1088 
52 5365 2548 1020 5401 2550 1029 
50 ’ 5366 2488 806 5403* 2601 1244 
194 53867 2497 829 5404 2554 1045 
59 53871 2619 1345 5405* 2575 1143 
71 5372 2506 852 5407 2551 1031 
185 53873 2494 817 5417 2568 1125 
196 5375 2508 856 5419 2567 1123 
188 5376 2507 854 5420 2569 1127 
389 5377 2571 1131 5421 2570 1129 
392 5378 2516 881 5424 2573 1141 
98 53879 2518 891 5425 2591 1220 
103 5380 2522 900 5427 2596 1228 
94 5381 2515 879 5428 2598 1235 
396 5382 2514 877 5432 2605 1264 
72 5384 2580 = 966 5433 2604 1262 
198 5385 2531 968 5436 2624 1370 
194 5387 = 2582 (870 5436 2643 1475 
308 Sees" S6er 1 5437 2623 1365 
137 ae «oe 5443 2640 1467 
574 53894 2536 983 
05 5395 2539 997 5444 2633 1447 
06 5396 2544 1011 5450 2636 1456 
62 53897 2549 1025 5451 2641 1471 
158 53899 2546 1018 | 5453 2646 1493 
144 * Unpublished decision reported in Agriculture Decisions.—Ed. 
143 
01 
104 
22 
129 
31 
147 
54 
133 
42 | 
549 
47 
150 
56 
62 | 
a | 
18 | 
52 | 
09 | 
13 
11 of 
15 | 
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CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED (1950) 


Agricultural Marketing Agreement Act of 1937 No. Page 


Acme Breweries, Inc. AMA Doc. No. 86-1. Validity of Order 
No. 86—Denial of relief requested by petitioner—Dis- 
missal of petition—Jurisdiction and scope of review in 
proceeding under section 8c (15) (A) of act—Considera- 
tion of evidence established in promulgation record— 
Administrative interpretation of statute—Brewer as proc- 
essor and handler—Legislative history of act—Merger of 
questions—Statutory jurisdiction and constitutional au- 
thority—Use of hops by brewer as producer-handler as 
constituting interstate commerce—Constitutional law— 
Due process of law—Prospective application of Order— 
Validity of marketing quotas—Hardship* 

Anthony Pure Milk Company et al. AMA Doc. No. 78-1. 
Dismissal—Withdrawal of petition 

Babcock Dairy Company et al. (The) AMA Doc. No. 30-4. 
Dismissal—Withdrawal of complaint 

” AMA Doc. No. 30-5. Order No. 30—Petition challenging 
legality of amendments—Denial of application for interim 
relief—Failure to show irreparable damage* 

Crowley’s Milk Company, Inc. AMA Doc. No. 27-86. Order 
No. 27—Reclassification of milk from class II-D, II-E 
and II-F to class I-A—Dismissal of petition—Jurisdiction 
of proceeding under section 8c (15) (A) of act—Notice— 
Record disclosing petitioner was on notice of situation 
—Inapplicability of doctrine of estoppel, res judicata, or 
stare decisis—Classification of cream—Meaning of term 
“on hand” in section 927.4(c)—Skim classification—Effect 
of failure to provide for classification of milk* 

Crystal Lake Dairy Company and Momence Milk Coopera- 
tive Association. AMA Doc. No. 41-26. Validity of amend- 
ment to Order No. 41—Adequacy of hearing notice— 
Omission of recommended decision and opportunity for 
filing exceptions justified by existence of emergency— 
Finding of Secretary in accordance with section 8 (a) of 
Administrative Procedure Act—Sufficiency of evidence to 
support amendment to Order No. 41—Adoption of surplus 
milk manufacturing area—Feasibility of administrative 
plan—Amendment to Order No. 41 increasing price of 
milk for class I and II not involving unlawful discrimina- 
tion—Amendment to Order No. 41 exempting direct route 
sales not involving unlawful discrimination—Amendment 
to Order No. 41 not violating “uniform” classification and 
pricing requirements of section 8c (5) (A) of act— 
Amendment to Order No. 41 not invalid because affecting 


* Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest and Subject-Index in this issue of 
Agriculture Decisions.—Ed. 
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Agricultural Marketing Agreement Act of 1937—Continued Page 


existing contracts—Amendment to Order No. 41 not vio- 
lating section 8c (5) (G) of act—Amendment to Order 
No. 41 not involving preference violative of Federal 
Constitution* 

DeCoursey Cream Company, Inc. AMA Doc. No. 68-2. 
Order No. 68—Classification of milk—“Ungraded” milk 
—Allocation method of classification of milk authorized by 
law—Insufficiency of books and records to support class . 
III utilization* 2342 195 

Dunson, L. W. AMA Doc. No. 33-1. Dismissal—Failure to 
appear 2433 567 

Hygienic Dairy Company, Northern Milk Corporation, and 
Irona Creameries, Inc. AMA Doc. Nos. 27-89, 27-90, 
27-92. Order No. 27—Verification of shipment records for 
classification—Burden as to examination of shipment 
records—Reaudit of shipment records—Milk market ad- 
ministrator’s refusal to direct reaudit of shipment records 
justified—Circumstances justifying market administra- 
tor’s refusal to direct reaudit of shipment records— 
Extent of auditing reports for purposes of verification 
matter of discretion with market administrator* 

Potsdam Creamery, Inc. AMA Doe. No. 27-81. Order No. 27 
—Reclassification of milk “not in accordance with law”— 
Relief requested by petitioner granted* 

Vogt’s Dairies, Inc. AMA Doc. No. 27-88. Dismissal—Con- 
sent of parties 

Wern Farms. AMA Doc. No. 41-33. Order No. 41—Plant 
selling only certified milk properly classified as handler— 
Dismissal of petition for relief—Hardship no excuse for 
avoiding obligations under Order No. 41—Interstate com- 
merce—“De minimis” principle—Mere plant approval 
sufficient to subject plant to Federal regulation under act 
by health authority—Court decisions followed 


Anti-Hog-Cholera Serum and Hog-Cholera Virus 

Anchor Service Sales. BAI Doc. No. 361-11. Dismissal— 
Withdrawal of petition 

Illinois Farm Bureau Serum Association, Iowa Farm Serum 
Company, Anchor Serum Company, Anchor-Serum Com- 
pany of Minnesota, Inc., Anchor Serum Company, 
Indianapolis, Indiana, White Serum Company, and 
Montgomery Serum Company. BAI Doc. Nos. 361-1 to 
361-7. Validity of interpretative rule and regulation under 
BAI Order No. 361—Nature of proceeding under section 
60, 49 Stat. 782 (Section 8c (15) (A) of AMA act)— 
Statutes—Construction and interpretation—Applicability 
of rule to rules and regulations—Uniformity of price, 
terms of sales and discounts to buyers in same classifica- 
tion under section 131.203(e) of Order—Intent of amend- 
ment effective August 1947—Administrative construction 


* Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest and Subject-Index in this issue of 
Agriculture Decisions.—Ed. 
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Agricultural Marketing Agreement Act of 1937—Continued No. Page 


under Order—Matters within purview of promulgation 
hearing* 2524 939 


Commodity Exchange Act 


Cotton Products Co., Inc., J. P. Barnett, Sr., A. F. Spencer, 
J. P. Doherty, L. T. Poulet, and J. P. Barnett, Jr. CEA 
Doc. No. 53. Denial of trading privileges—Failure to 
report transactions in amounts beyond specified size or 
quantity—Willful violation of act—Imputation of officer’s 
willfulness to corporation—Answer treated as admission 
of facts and waiver of oral hearing* 2577 1189 

Moore, Ralph W. CEA Doc. No. 47. Denial of trading 
privileges—Violations of act and regulations thereunder 
—Charges of violations of act established by evidence— 
Insufficiency of evidence to show carrying of certain 
accounts to evade reporting—Violation of act—Manipula- 
tion of false market information—Failures to report as 
proof of violations of act and regulations thereunder— 
Success not indispensable element of violation of act— 
Inapplicability of Administrative Procedure Act in cases 
of willfulness—Court decision distinguished 
CEA Doc. No. 47. Stay order—Prior order stayed pend- 
ing outcome of appeal 

Wilkes, Claud. CEA Doc. No. 52. Denial of trading privi- 
leges—Failure to report transactions in amounts beyond 
specified size or quantity—Willful violation of act 

” CEA Doc. No. 52. Stay order—Prior order stayed pend- 
ing petition for reconsideration 


Packers and Stockyards Act, 1921 


Aikins, Robert. P&S Doc. No. 1855. Cease and desist—Un- 

fair and deceptive practice 2325 
Arkansas Valley Sales Company v. Bruce-Jones Live Stock 

Commission Company. P&S Doc. No. 1861. Dismissal— 

Failure to state cause of action—Compliance with limita- 

tion period for filing of complaint for reparation— 

Administrative determination of constitutionality of 

statute—Constitutionality of act—Right to jury trial— 

Seventh amendment to Federal Constitution* 2346 
Beckham and Simpson. P&S Doc. No. 1868. Suspension of 

registration—Cease and desist—Misuse of funds 2582 
Berry Packing Company. P&S Doc. No. 1910. Cease and 

desist—Issuing worthless checks in payment for livestock 2583 
Carpenter Commission Company. P&S Doc. No. 1903. Sus- 

pension of registration suspended—Cease and desist— 

Misuse of shippers’ proceeds—Books and records* 2525 954 
Carson Livestock Commission Company (The). P&S Doc. 

No. 1862. Cease and desist—Violation of act* 440 


* Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest and Subject-Index in this issue of 
Agriculture Decisions.—Ed. 
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Packers and Stockyards Act, 1921—Continued No. Page 
Christian and Son Livestock Commission Company and 
W. R. Christian, an individual. P&S Doc. No. 1908. Cease 
and desist—Willful violations of act—Books and records* 
Clarence Keen & Sons Livestock Commission Co. P&S Doc. 
No. 1869. Cease and desist—Unfair practice* 
Cleveland Union Stock Yards Company. P&S Doc. No. 442. 
Extension of rates and charges* 
” P&S Doc. No. 442. Extension of rates and charges 
” P&S Doc. No. 442. Increase in rates and charges 
Denver Union Stock Yards Company. P&S Doc. No. 450. 
Increase in rates and charges 
Drake, Robert and Drake, Harley. P&S Doc. No. 1863. Sus- 
pension of registration—Cease and desist—Violation of 
act 
Eastern Livestock Commission Company v. Rudnick Live- 
stock Sales Co. P&S Doc. No. 1900. Principal and agent— 
Estoppel of denial of authorization—Reparation—Failure 
to pay purchase price* 2557 
Flynn, James P. P&S Doc. No. 1873. Suspension of registra- 
tion—Violations of act—Cease and desist* 2380 
Frank Standish Company. P&S Doc. No. 1892. Suspension 
of registration—Violation of act—Cease and desist*_.__._ 2471 
Gorman, Ed. W. P&S Doc. No. 1874. Suspension of registra- 
tion—Violation of act—Cease and desist* 2370 
Hahn, I. A. P&S Doc. No. 1876. Suspension of registration 
—Violations of act—Cease and desist* 2381 
Hartman, R. V. P&S Doc. No. 1875. Suspension of registra- 
tion—Violation of act—Cease and desist* 2371 
Hibler, G. E. P&S Doc. No. 1877. Suspension of registration 
—Violation of act—Cease and desist* 2372 
Holtz, Albert. P&S Doc. No. 1878. Suspension of registra- 
tion—Violation of act—Cease and desist* 2373 
Howell Bros. Live Stock Commission Company. P&S Doc. 
No. 1872. Cease and desist—Violation of act* 2410 
J. W. Kothmann & Sons v. Harry E. Burkman. P&S Doc. 
No. 1894. Reparation—Failure to accept* 2529 
Joe Johnston Livestock Commission Company. P&S Doc. 
No. 1856. Suspension of registration—Cease and desist— 
Willful violation of act—Books and records* 
Kahn-Thornton Livestock Commission Company. P&S Doc. 
No. 1904. Suspension of registration held in abeyance— 
Violation of act—Cease and desist—Consent order* 1212 
Kesinger, Clark O. P&S Doc. No. 1902. Cease and desist— 
Violation of act* 598 
Lang, Willie Gilmore. P&S Doc. No. 1898. Suspension of 
registration—Violation of act—Insolvency* 1319 
Leonard, Williams and Spalding. P&S Doc. No. 1814. Cease 
and desist—Violation of act* 468 


* Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest and Subject-Index in this issue of 
Agriculture Decisions.—Ed. 
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Packers and Stockyards Act, 1921—Continued 








Licensees Operating as Commission Merchants in the 
Designated Area of New York City, New York (The). 
P&S Doc. No. 1146. Continuation of rates and charges*-_- 

” P&S Doc. No. 1146. Continuation of rates and charges-_- 

” P&S Doc. No. 1146. Extension of rates and charges_-_--- 

Lone Star Livestock Commission Company (The). P&S 
Doc. No. 1871. Cease and desist—Violation of act*__---- 

Market Agencies at the Chicago Union Stock Yards. P&S 
Doc. No. 402. Continuation of rates and charges_------- 

” P&S Doc. No. 402. Increase in rates and charges__----- 

Market Agencies at Fort Worth Union Stock Yards. P&S 
Doc. No. 445. Continuation of rates and charges_-_----- 

Market Agencies at Kansas City Stock Yards. P&S Doc. No. 
311. Continuation of rates and charges._--------------- 

Market Agencies at the Mississippi Valley Stock Yards. 
P&S Doc. No. 1532. Continuation of rates and charges-_-_ 

Market Agencies at the New Orleans Stock Yards, Arabi, 
Louisiana. P&S Doc. No. 534. Modification of rates and 
tN Gore eh aes SE ee ee 

Market Agencies Operating at the North Salt Lake Union 
Stock Yards (The). P&S Doc. No. 457. Continuation of 
HIRE NE oe 8 en Os ete eees 

” P&S Doc. No. 457. Extension of rates and charges__-_--- 

Omaha Union Stock Yards, Omaha, Nebraska. P&S Doc. 
No. 143. Continuation of rates and charges___---------- 

” P&S Doc. No. 143. Increase in rates and charges__------ 

Market Agencies at the Sioux City Stock Yards, Sioux City, 
Iowa. P&S Doc. No. 308. Cease and desist—Demanding 
and collecting rates and charges other than prescribed 
herein—Publication of rates and charges—Form of re- 
ports to be made by market agencies—Bonds as capital 
—Accounts receivable as capital—Determination of work- 
ing capital—Determination of rate of return—Method of 
rate making—Expenses—Gifts and donations—Reason- 
ableness. of rates—-Evidence* ......_...-....2...+255..-+ 

” P&S Doc. No. 308. Motion to extend period allowed to re- 
hear, reargue and reconsider prior decision granted_-_---- 

” P&S Doc. No. 306. Modification of rates and charges— 
Grier én soconsideration. 3. 6. oS oo ones se 

Market Agencies at St. Louis National Stock Yards. P&S 
Doc. No. 383. Continuation of rates and charges__-_----- 

Market Agencies at Union Stock Yards, Denver, Colorado. 
P&S Doc. No. 435. Increase in rates and charges-_------ 

Marvin Wright Commission Company. P&S Doc. No. 1901. 
Suspension of registration—Cease and desist—Willful 
violations of act—Books and records*____-------------- 

Live Stock Commission Company. P&S Doc. No. 1866. Cease 

Gnd desist—-Violation.oF ect" . 025.526 55- eases i lesske 


* Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest and Subject-Index in this issue of 
Agriculture Decisions.—Ed. 
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“— Packers and Stockyards Act, 1921—Continued No. Page 
McDowell Livestock Commission Company. P&S Doc. No. 
789 | 1854. Cease and desist—Violation of act—Consent order.* 2585 1209 
956 , Mississippi Valley Livestock Commission Company. P&S 
1317 Doc. No. 1851. Cease and desist—Violation of act*__---- 2352 214 
Mississippi Valley Stockyards, Inc., St. Louis, Missouri. 
457 P&S Doc. No. 1558. Continuation of rates and charges_-._ 2324 2 
” P&S Doc. No. 1558. Increase in rates and charges_----- 2611 1320 
1218 Peoria Packing Company, Inc. v. Peoria Union Stock Yards 
1330 Co. P&S Doc. No. 1864. Reparation—Failure to render 
reasonable stockyard services—Misdelivery of animals— 
1219 Damages—Evidence—Practice with reference to yarding 
and delivery of cattle—Responsibility for misdelivery of 
301 animals under “honor system’’*.....................-.- 2485 794 
Peters, Charles K. P&S Doc. No. 1879. Suspension of 
582 registration—Violations of act—Cease and desist*___--- 2369 304 
Phillips, B. R. P&S Doc. No. 1881. Suspension of registra- 
tion—Violation of act—Cease and desist*________-_---- 2374 313 
302 Pool Livestock Commission Company. P&S Doc. No. 1853. 
Consent order—Suspension of registration held in abey- 
ance—Cease and desist—Violations of act—Books and 
1211 records—Depositing of funds in separate bank account*__ 2441 583 
1438 Producers Livestock Marketing Association. P&S Doc. No. 
1852. Cease and desist—Violation of act*___._--_------- 2353 215 
201 Ralls-Callan Livestock Commission Company. P&S Doc. No. 
1860. Cease and desist—Violations of act*___-__------- 2411 450 
571 Rogers, Julian. P&S Doc. No. 1848. Suspension of registra- 
tion held in abeyance—Cease and desist—Violations of 
no oo ce nh eee ote ee a ea 2348 207 
Roney, Roland E. P&S Doc. No. 1880. Suspension of regis- 
tration—Violation of act—Cease and desist*____-__-_-- 2375 315 
Ross, Albert M. P&S Doc. No. 1882. Suspension of registra- 
tion—Violation of act—Cease and desist*__.__-_-_------ 2376 8317 
Sailler, Charles J. P&S Doc. No. 1883. Suspension of regis- 
4 tration—Violation of act—Cease and desist*____--_-_--~- 2377 = 3319 
Sanders, Lawrence. P&S Doc. No. 1884. Suspension of regis- 
212 tration—Violations of act—Cease and desist*___.-__--- 2382 329 
i T. B. Saunders and Company. P&S Doc. No. 1899. Suspen- 
572 : sion of registration held in abeyance—Violation of act— 
i Cease and desist—Books and records—Consent order*___ 2584 1207 
202 : Scannell-Cochran Commission Company v. O. J. Jones and 
W.H. May Clearing Agency. P&S Doc. No. 1909. Repara- 
702 tion—Failure to pay for livestock—Oklahoma city live- 
stock exchange resolution authorized by Packers and 
Stockyards Act, 1921—Application of doctrine of caveat 
QUEEN GES i icine Nawacnnurcua ama apis wana ed eo 2580 1199 
1833 Schroeder, Arthur H. P&S Doc. No. 1850. Suspension of 
registration—Cease and desist—Unfair and deceptive 
213 practices and devices—F alse entries in records*____---~- 2527 958 
other * Hint to important legal and economic points contained in decision. Reference to other 
me of points involved in this case will be found in Index-Digest and Subject-Index in this issue of 


Agriculture Decisions.—Ed. 
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Packers and Stockyards Act, 1921—Continued No. Page 
Shields, John v. J. J. Stillmock. P&S Doc. No. 1834. Unjust 
practice—Misrepresentation by seller—Violation of act.* 2439 
Shirley Livestock Commission Company. P&S Doc. No. 
1870. Suspension of registration held in abeyance—Cease 
and desist—Unfair, unjustly discriminatory and deceptive 
practices and devices* 
Sioux City Stock Yards Co. P&S Doc. No. 425. Continuation 
of rates and charges 
” P&S Doc. No. 425. Increase in rates and charges 
Smith, Gilbert R. v. Union Stock Yards Company. P&S Doc. 
No. 1815. Dismissal—Stockyard services—Refusal to as- 
sign pen space—Failure to prove violation of act—Regis- 
trant’s right to pen space 2442 
Smith, John C. P&S Doc. No. 1885. Suspension of registra- 
tion—Violations of act—Cease and desist* 2383 
Smith, Mike. P&S Doc. No. 1891. Suspension of registration 
—Violations of act—Cease and desist* 2384 
St. Joseph Stock Yards Company. P&S Doc. No. 298. 
Continuation of rates and charges 2347 
St. Paul Union Stockyards Company. P&S Doc. No. 1211. 
Continuation of rates and charges 2349 
Stedelin Poultry & Egg Company. P&S Doc. No. 1867. 
Revocation of license—Financial requirements—False 
records* 2444 
Tucker, L. F. P&S Doc. No. 1887. Suspension of registration 
—Violations of act—Cease and desist* 2385 
Turner & Sutton. P&S Doc. No. 1865. Cease and desist— 
Unfair practice* 2482 
Union Stock Yards Company of Omaha. P&S Doc. No. 344. 
Continuation of rates and charges* 2483 
” P&S Doc. No. 344. Decrease of rates and charges 
Vreeken, Peter v. Valley Livestock Marketing Association. 
P&S Doc. No. 1849. Dismissal—Failure to show lack of 
just, reasonable, or nondiscriminatory practices* 
Weiller & Weiller Company. P&S Doc. No. 1835. Cease and 
desist—Violation of act—Books and records—Consent 


Willoughby, J. B. v. Producers Livestock Marketing Asso- 
ciation. P&S Doc. No. 1859. Dismissal—Reparation 
complaint* 
Wolff, Lester Jr. P&S Doc. No. 1888. Suspension of regis- 
tration—Violation of act—Cease and desist* 
Woods, Roscoe L. P&S Doc. No. 1889. Suspension of regis- 
tration—Violation of act—Cease and desist* 
Woods & Heins. P&S Doc. No. 1890. Suspension of registra- 
tion—Violations of act—Cease and desist* 
A. B. C. Produce Co., Ine. v. Lord & Spencer Co. PACA Doc. 
No. 5183. Failure to pay balance of purchase price and 
~ @ Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest and Subject-Index in this issue of 
Agriculture Decisions.—Ed. 
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Perishable Agricultural Commodities Act, 1930 No. Page 


half of profits—Evidence—Failure to establish lack of 
care and diligence in shipping melons* 2639 1461 

A. Duda & Sons Cooperative Association v. City Produce 
Company. PACA Doc. No. 5407. Failure to pay purchase 
price—Default* 2551 1031 

Abe M. Katz Company v. S. H. Bigler. PACA Doc. No. 5065. 
Contract of purchase and sale—Unlawful rejection—Sale 
by brand name—Damages—Evidence failing to establish 
produce was not in suitable shipping condition* 

Al Kaiser & Bros., Inc. v. De Feo Fruit Company. PACA 
Doc. No. 5035. Contract of purchase and sale—“Subject 
approval inspection acceptance arrival”—Rejection with- 
out reasonable cause—Effect of sale allowing inspection 
and acceptance at point of delivery* 

v. DeFeo Fruit Company. PACA Doc. No. 5035. Denial 
of petition for rehearing and reconsideration 

American Fruit Growers, Inc. v. Baltimore Tomato Com- 
pany. PACA Doc. No. 5114. Rejection without reasonable 
cause—Statute of frauds—Damages* 

v. S. D. Monash Produce Co. PACA Doc. No. 5186. Failure 
of buyer to accept produce and pay loss incurred on 
resale after rejection* 

v. S. T. Runzo & Company, Inc. PACA Doc. No. 5365. 
Unlawful rejection—Default* 

” PACA Doc. No. 5365. Denial of petition for reconsidera- 


Associated Growers of Brownsville v. L. D. Robinson Com- 
pany. PACA Doc. No. 5295. Failure to pay purchase 
price—Default* 

Baltimore Fruit & Produce Ass’n, Inc. (The) v. Kramedas 
Fruit Company, Inc. PACA Doc. No. 5401. Failure to 
pay purchase prices—Effect of failure to answer com- 
plaint within limitation period under act—Issuance of an 
order authorized without further procedure* 

Belson Bros. v. Leslie Potnick. PACA Doc. No. 5299. 
Failure to pay purchase price—Default* 

Belson v. Jack Kerzner. PACA Doc. No. 4819. Denial of 
petition for reconsideration—Evidence—Failure to prove 
market value of produce received 

Bender, Arthur v. Coastal Distributors, Inc. PACA Doc. 
No. 5377. Failure to pay balance of purchase price— 
Stipulation admitting facts alleged and agreeing to make 
payment—Default* 

Bennett-Mount Company v. O. F. Young Produce Co., Inc. 
PACA Doc. No. 5239. Rejection of commodity—Default* 

Bennett & Clayton Co., Inc. v. Gilmore Produce. PACA Doc. 
No. 5359. Failure to pay balance of purchase price— 
Default* 809 


* Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest and Subject-Index in this issue of 
Agriculture Decisions.—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued Page 


v. Miller Brokerage Co. PACA Doc. No. 5348. Failure to 
pay purchase price—Default* 

Berman, Propper & Company v. Luft Produce Company, 
PACA Doc. No. 5267. Unlawful rejection—Delay in tran- 
sit as affecting warranty of suitable shipping condition* 

Bloomingdale Vegetable Growers Co-Operative v. Carolina 
Produce Company. PACA Doc. No. 5436. Failure to pay 
purchase price—Default* 

v. Carolina Produce Company. PACA Doc. No. 5436. Prior 
order stayed pending time for payment 

Brook-Maid Food Co., Inc. v. Farm Bureau Fruit Products 
Co. PACA Doc. No. 5017. Failure to pay amount in 
settlement agreement—Jurisdiction of Secretary—Trans- 
action constituting sale of perishable agricultural com- 
modities—Sale constituting interstate transaction— 
Pleading—Allegation of violation of act—Principal and 
agent—Authority of agent to compromise claim* 

Bryan and Williams v. N. Scata Wholesale Fruit and 
Produce. PACA Doc. No. 5367. Failure to pay balance 
of purchase price—Default* 

Buller, A. E. v. Albert Sklarz and/or Philip Sklarz, Sun- 
Glo Fruit and Produce Company, Mrs. E. Lindsay and/or 
William Zwillinger. PACA Doc. No. 4750. Dismissal— 
Failure to mitigate damages—F.o.b. shipment of onions 
meeting contract requirements—Rejection without reason- 
able cause—Failure to take reasonable steps to mitigate 
damages—Damages—Evidence—Exhibits not acceptable 
as proof of damages when—Dismissal of complaint— 
Contract of purchase and sale—Evidence establishing 
valid contract—F.o.b. acceptance final contract—Clear 
and convincing evidence—Dismissal of counterclaim— 
Failure to comply with limitation period—Lack of 
jurisdiction 

C & C Produce Co. v. Rago Produce Co. PACA Doc. No. 
5110. Failure to pay balance of purchase price 

” PACA Doc. No. 5110. Dismissal of petition for rehearing 
and reconsideration—Effect of failure to secure license_- 

C. H. Robinson Company v. O. T. Wilcox. PACA Doc. No. 
5332. Failure to pay brokerage fee—Default* 

Caribbean Fruit (Canada) Ltd. v. Southeastern Terminal 
& Steamship Co.,‘a Florida corporation, and Southeastern 
Terminal & Steamship Co., a Delaware corporation. 
PACA Doc. No. 5063. Negligence of messenger—Dam- 
ages—Contracts—Liability in assignment of duties— 
Consideration of documents attached to answer as evi- 
dence—Evidence—Effect of failure to call witness—Per- 
formance of messenger service* 2644 1475 

Carolina Produce Distributors v. Gilmore Produce. PACA 
Doc. No. 5250. Failure to pay purchase price—Default*__ 2330 119 


* Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest and Subject-Index in this issue of 


Agriculture Decisions,—Ed, 
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Carter, George D. v. Drew Grocery Company. PACA Doc. 
No. 5378. Unlawful rejection—Default* 

Cather, Roy A. v. Fairmont Produce Company. PACA Doc. 
No. 5347. Failure to pay balance of purchase price— 
Default* 

Charles P. Tatt Fruit Co. v. Mac’s Produce. PACA Doc. 
No. 5197. Failure to pay purchase price—Acceptance— 
Contract of purchase and sale—Evidence establishing 
binding contract—Principal and agent—Facts establish- 
ing agency—Notice prerequisite to claim for damages*_-_ 

Charlie Grizzaffe & Company v. C. D. Shaffer. PACA Doc. 
No, 5443. Failure to pay purchase price—Default*__-_- 

Cleveland Vegetable Market Co. (The) v. Simon Siegel Co. 
and/or Al Kaiser & Bros., Inc. PACA Doc. No. 4911. 
Failure to pay deficit—Consignment sale—Consignee 
not guarantor of success of undertaking—Principal and 
agent—Effect of violation of principal’s instructions by 
agent* 

Contreras, Dan v. L. B. Cole Produce. PACA Doc. No. 
5361. Failure to pay balance of purchase price—Default* 

Cook, H. G. v. Robert (Bob) Needham. PACA Doc. No. 
5314. Failure to account and remit proceeds of sale 
on commission—Default—Damages—Reasonable market 
value of commodity less commission charged* 

Covert, George v. National Produce Company. PACA Doc. 
No. 4794. Dismissal of petition for reconsideration* 

Crown-Crest Fruit Corp. v. Al Kaiser & Bros., Inc. and/or 
Ben Aaron and/or Ben Aaron, Inc. PACA Doc. No. 4995. 
Principal and agent—Buyer bound by its agent’s mis- 
statements—Loss sustained on resale of commodity— 
Damages* 

D. E. Taylor & Company v. Rosario Consolo. PACA Doc. 
No. 5360. Failure to pay purchase price—Default* 

Fletcher, D. J. v. Ozark Packing Company. PACA Doce. No. 
5034. Failure to pay purchase price—Contract of pur- 
chase and sale—Unloading of shipment—Failure to give 
notice of defects—Damages—Notice of defect—Issuance 
of inspection certificates to show necessity for dumping 
—Proof by inspection certificates showing dumping 

D. L. Piazza Company v. Al Kaiser & Bros., Inc. PACA 
Doc. No. 5125. Rejection without reasonable cause— 
Evidence—Failure to establish representations—Damages 
—Failure to show assent to mutual rescission* 

” PACA Doc. No. 5125. Stay order—Failure to file petition 
for reconsideration and rehearing within limitation 
period* 

David M. Slaughter & Son v. Quality Tomato Company. 
PACA Doc. No. 5256. Dismissal—Settlement between 


parties 603 


* Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest and Subject-Index in this issue of 
Agriculture Decisions.—-Ed. 
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DiGioia, Amatore v. Rosenthal Company, Inc. PACA Doc. 

No. 5234. Failure to account for money due—Evidence— 

Extect. of account stated by parties*..............-.-.-- 2552 1033 
Dingfelder & Saperstone, Inc. v. Senter Brothers, Inc. 

PACA Doc. No. 5155. Contract of purchase and sale— 

Disputed terms—Purchase after inspection—Buyer bound 

by inspection of its agents—Failure to pay balance of 

purchase price—No warranty by seller of value or 

nee ot coe ee oe a oe cks Am en ee aaa 2424 500 
Dow-Jenkins Shipping Co., Ine. v. Odess Younts. PACA 

Doc. No. 5362. Failure to pay balance of purchase price 

ee MNNE Sf 028k sce te le ok aie Seer N 2493 815 
E. Woodcock Produce Co., Inc. v. Barone Fresh Fruit & 

Vegetables and Sam Barone. PACA Doc. No. 53894. 

Failure to pay purchase price—Default—Dismissal— 

Party acting merely ‘as agent® ....... 24-2 ..4c5nces- 25386 983 
East Coast Fruit Co. v. City Produce Company. PACA 

Doc. No. 5366. Failure to pay purchase price—Default*__ 2488 806 
Egyptian Nursery & Landscape Company v. A. N. Bear- 

man. PACA Doc. No. 5309. Failure to pay purchase price 

ire RRR Ss FE 2 Ne NE ce cae 2425 605 | 
Ernest E. Fadler Company v. Apache Distributors. PACA 

Doc. No. 4766. Petition for reconsideration dismissed 

where former order supported by evidence of record and 

lawaueniivabie therdie’ = 2... 2c ce 2429 516 
” PACA Doc. No. 4766. Petition for reconsideration granted 

—Damages based on average of nearby market quota- 

tions denied -appriprigte. ..- sa. 365 ence cdi ewccekenss 2595 1226 | 
v. Hill Produce Company. PACA Doc. No. 5052. Failure to 

pay balance of purchase price—Failure to establish 

breach of warranty—Evidence—Too general and _ in- 

definite—Failure to give notice of rejection of commodity 

within 24 hours as constituting acceptance—Partial un- 





loading of car tantamount to acceptance*____---------- 2354 216 
v. Orlando Produce Company. PACA Doc. No. 5296. Failure 
to pay balance of purchase price—Default___..__------ 2403 396 


. William R. Hedberg, Inc., and Al Kaiser & Bros., Inc. 
PACA Doc. No. 5149. Failure to pay purchase price— 

Evidence failing to show lack of suitable shipping condi- 
tion—Evidence failing to show mutual rescission*-__---~- 2645 1486 
” and Joe C. Donaho v. Kelley Fruit Company. PACA Doc. 

No. 5427. Failure to pay balance of purchase price— 

Ng a I a Se 2596 1228 
Estrella Fruit Shipping Corporation v. Evansville Fruit 
Company. PACA Doc. No. 5270. Failure to pay balance 


e 


of punchase Yriceo—Detault” ... -.. 5 oe 5 eco nsnn ns --s 2358 238 
v. Ray Tucker. PACA Doc. No. 5419. Failure to pay 
purchase. pricé—Derlault”.. .. ... ccd nc cnccsoccwens 2567 1123 
* Hint to important legal and economic points contained in decision. Reference to other ee 


points involved in this case will be found in Index-Digest and Subject-Index in this issue of pein 
Agriculture Decisions.—Ed. eae 
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ia Perishable Agricultural Commodities Act, 1930—Continued No. Page 
Federal Fruit and Produce Company v. Price Distributing 
- Company. PACA Doc. No. 4925. Dismissal—Failure to 


j prove extent of. damage from improper loading f.o.b. 
. RINNE oF asa a a ee 2328 113 
: Florida Planters, Inc. v. Garner Produce Company. PACA 
Doc. No. 5282. Failure to pay purchase price—Default*__ 2397 385 
Frank J. Crivella & Co., Inc. v. J. Eisenberg & Sons. 
PACA Doc. No. 5283. Failure to pay purchase price— 
500 CI hii scecae dea ce ae eres cen 2422 496 
Freedman, S. J. v. Sam Bloom. PACA Doc. No. 5160. 
Failure to pay on joint account—Evidence—Facts show- 
ing joint account resulted in loss—Jurisdiction—Trans- 
action not within purview of act........._-.-.--.----- 2555 1047 
G. & K. Produce, Inc. v. Edmonson Brokerage Company. 
PACA Doc. No. 5453. Failure to pay agreed purchase 
983 alien oo). cise seta ed ede eteanshioaeiue 2646 1493 
! Garibaldi & Cuneo v. Al Kaiser & Bros., Inc. PACA Doc. 
806 No. 5179. Failure to pay purchase price—Failure to 
; prove breach of warranty of merchantability—Warranty 
of merchantability—Acceptance under f.o.b. shipping 
505 point acceptance final—Breach of warranty of mer- 
chantability under contract terms of f.o.b. shipping point 
acceptance final—Breach of warranty—Burden of proof* 2625 1372 
General Fruit and Produce Company v. Spradlin Fruit and 
516 F Vegetable Market. PACA Doc. No. 5276. Failure to pay 
tl NE cic Sco ted ee ee ed a ee ee 2363 250 
Gobler, Maurice A. v. Myer Cohn, Inc. PACA Doc. No. 
1226 5340. Failure to pay purchase price—Default*________- 2463 ~=650 
Goldsby-Evans Produce Company v. Ernest E. Fadler Com- 
pany. PACA Doce. No. 4674. Failure to pay balance of 
purchase price—Evidence—Facts establishing agency— 
Doubts as to admissibility in administrative hearings*_. 2357 228 
” PACA Doc. No. 4674. Petition for rehearing and recon- 
216 sideration—Inapplicability of statute of frauds—Accord 
and satisfaction—Check not accepted as payment in full* 2391 361 
396 Griss, Murray v. Gilliland & Company. PACA Doc. No. 
5139. Evidence—Failure to pay purchase price—Burden 
of proof of affirmative defense*................=....... 2431 523 
H. & M. Banana Co. v. Donald S. Grant. PACA Doc. No. 
5271. Failure to pay deficit—Default*__...._._._.-_---- 2359 240 
H. Rouw Company (The) v. R. E. Bray. PACA Doc. 
No. 5425. Failure to pay balance of purchase price— 
1228 BARGQUIET) “alo ce Sowa ie eeu oo one eee enw ons eee aed 
H. Sacks & Sons v. Newburgh Produce Company. PACA 
Doc. No. 5298. Failure to pay purchase price—Default* 2423 498 
Hamilton Brothers, Inc. v. Burkett Fruit Company. PACA 
238 Doc. No. 4980. Failure to pay purchase price—Acceptance 
. —Evidence—Failure to show breach of contract require- 
1123 | ments—Acts showing acceptance*-_-_......--.--------~--- 2392 363 
other | 
sue of F 


815 


1486 


2591 1220 


* Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest and Subject-Index in this issue of 
Agriculture Decisions.—-Ed. 
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Harding, Oliver v. George Rice & Company. PACA Doc. 
No. 5451. Failure to pay net proceeds—Default*_____--- 2641 1471 


Harry Klein & Co. v. Margolis Brothers. PACA Doc. No. 

5372. Failure to pay balance of purchase price—Default.* 2506 852 
Hastings Potato Growers Association v. O. F. Young 

Produce Company, Inc. PACA Doc. No. 5433. Failure to 

pay purchase price—Detault” ..=. =. 222 oc cane cena. 2604 1262 
Hoffman Banana Company v. Hall & Company. PACA Doc. 

No. 5091. U. S. Standards considered in determining al- 

lowable tolerance—Dismissal—Breach of contract—Fail- 

ure to comply with terms of contract._..__------------ 2389 355 
Holland River Gardens Company Ltd. v. Malcolm M. Pettit. 

PACA Doc. No. 5334. Failure to pay purchase price— 

NURI is boy ee Lee ce tars ba ise eats 2503 849 
Hudgens, E. D. v. Sanzone-Palmisano Co. PACA Doc. No. 

5105. Failure to pay purchase price—Contract of pur- 





chase and sale—Refusal to accept produce justified_-__~_- 2517 3883 
Illinois Fruit Growers Exchange v. Ray Roush. PACA Doc. 

No. 5289. Failure to pay purchase price—Default*-_____-_ 2406 403 
Inland Empire Frozen Foods Co. v. Flint Frozen Food, Inc. 

PACA Doc. No. 5062. Failure to pay balance of purchase t 

i Rl reac 2458 636 § 


J. D. Hamilton Fruit Company v. City Produce Company. 

PACA Doc. No. 5404. Failure to pay purchase price— 

RI fart es et Re ee et 2554 1045 
J. E. Nelson and Sons v. Simon Siegel Company. PACA 

Doc. No. 5010. Failure to pay purchase price—Breach of 

warranty as to “rolling car” —Evidence—Failure to es- 

tablish breach of diversion instructions—Damages*__-_-_-_ 2537 985 
J. H. Wallace and Son v. Paul’s Quality Fruit Market. 

PACA Doc. No. 4950. Failure to pay balance of purchase 

I a re at ee ae a ee Se gs ak eee Bee ae as 2393 367 
J. P. McAdams & Company v. Ganim’s Outdoor Market. 

PACA Doc. No. 5207. Failure to pay balance of purchase 

price—Warranties—Implied warranty of merchantability 

—Evidence—Insufficiency of notice to establish defect in 

commodity—Lack of accord and satisfaction by accept- 

MRR OL DAVINGIE ooo oc eo i eto ceuie eee Gan eee 2509 858 
Joseph, Alice v. Western Fruit Exchange and Edward S. 

Gargiulo. PACA Doc. No. 4714. Failure to prove existence 

of partnership—Dismissal as to one respondent*____--_-- 2538 991 
Joseph, George F. v. L. D. Robinson Co. PACA Doc. No. 

5297. Failure to pay balance of purchase price—Default.* 2415 472 
Kerlikowske, Chester v. G. S. Gleason. PACA Doc. No. 

5259. Failure to pay purchase price—Default*_________- 2360 242 
Krikorian v. Associated Fruit Distributors, Inc. PACA Doc. 

No. 5202. Lack of suitable shipping condition—Damages.* 2621 1357 
Ladd Packing Co. v. Coone Fruit Stand. PACA Doc. No. 

5325. Failure to pay purchase price—Default*_______-_- 2454 631 





* Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest and Subject-Index in this issue of 
Agriculture Decisions.—Ed. 
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Litchard, Schultheis & Johnson, Inc. v. Gilmore Produce. 

PACA Doce. No. 5288. Failure to pay balance of purchase 

WOR OUR a5 eis tard me aaee ee mes 2404 398 
Los Angeles Banana Distributors v. Arthur Schwartz, 

American Enterprises Incorporated, Phillip R. (Bob) 

Consolo, Charles Consolo, and Phillip R. (Bob) Consolo 

and Charles Consolo, as copartners. PACA Doc. No. 4879. 

Principal and agent—Liability of agent for failure to 

follow instructions—Damages—Measure of damages 

where agent fails to follow instructions—Evidence— 

Amount realized as proof of value—Transit injury— 

Value of undamaged lot as best evidence of value of 

damaged lots, exclusive of damage—Delivered cost as 

evidence of minimum market value—Absence of other 

proof of value—Dismissal—Failure to allege or prove 

Gi OR GERI oo a a ne a eee 2617 1333 
Louis L. Jacobs, Inc. v. Showker Bros., Inc. PACA Doce. No. 

5284. Failure to pay balance of purchase price—Default.* 2399 388 
Louis Zwick & Son v. M. Longo & Sons, Inc. PACA Doce. No. 

5376. Failure to pay purchase price—Default*________-- 2507 854 
Lucke-Heinrich & Co. v. O. T. Wilcox. PACA Doc. No. 

5417. Failure to pay balance of purchase price—Default.* 2568 1125 
M. Roth & Sons v. Leo Haggai. PACA Doc. No. 5280. 

Failure to pay purchase price—Default*__________----- 2394 3871 
M. S. Toledo Co. v. Valentino Prizzi. PACA Doc. No. 5323. 

Failure to pay purchase price—Default*___________---- 2453 629 
Manzo v. Jarson & Zerilli Company. PACA Doc. No. 5037. 

Failure to pay net proceeds—Protection against loss*__. 2597 1230 
Marvin Berry Co. v. Riley S. Garza. PACA Doc. No. 5450. 

Failure to pay net invoice amount—Default*________-- 2636 1456 
Max Feldbaum & Sons v. Myer Cohn, Inc. PACA Doc. No. 

5382. Failure to pay purchase price—Default*_______-_-_ 2514 877 
McClintick & Company v. Miller Brokerage Company. 

PACA Doc. No. 5279. Failure to pay purchase price— 

NMNEE —s.ctcirerxir weet aenatom so aie autem 2390 359 
Mears, D. L. v. Carmen D’Agostino. PACA Doc. No. 5315. 

Failure té pey—Delselt®.. ..... <2. oon cc cceeewenns 2447 604 
Medola Produce v. Andrew J. Ibeck. PACA Doc. No. 5373. 

Failure to pay purchase price—Default*______.-_---_--- 2494 817 
Mellone, Patrick v. Joseph Miller. PACA Doc. No. 5396. 

Failure to pay purchase price—Default*_______-__----- 2544 1011 
Michael-Swanson-Brady Produce Company v. Fannin Whole- 

sale Grocery Co. PACA Doc. No. 5420. Rejection without 

reseonaiie enuse--Defauit® ..... .62 nde oe te nce 2569 1127 
Midwest Grocery Company v. Evansville Fruit Company. 

PACA Doc. No. 5262. Jurisdiction of Secretary—Personal 

loan not within purview of act—Default*___.___-_-__-- 2336 134 
Miles Conley Company v. Ernest Trueman Company. 

PACA Doc. No. 5379. Failure to pay deficit—Default*_._. 2518 891 


1471 


852 


1262 


355 


849 


883 


403 


636 


1045 





985 


367 


858 


991 
472 
242 
1357 


631 f 


* Hint to important legal and economic points contained in decision. Reference to other 
other points involved in this case will be found in Index-Digest and Subject-Index in this issue of 
sue of Agriculture Decisions.—Ed. 
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Miller Brothers v. Spencer Produce Company. PACA Doc. 

No. 5393. Failure to pay balance of purchase price— 

Me te ea Fe Aen 2534 976 
Miller and Lewis Fruit Co. v. J. C. Randall. PACA Doc. 


No. 5424. Failure to pay balance of purchase price— 
Default* : 2573 1141 


Mo-Bo Produce Company v. Seeway Produce Distributors, 

Inc. PACA Doc. No. 5428. Failure to account—Default*__ 2598 1235 
Morris Portnoy Co. v. L. W. Sweat Produce Co. PACA Doc. 

No. 5363. Failure to pay balance of purchase price— 

Defawit® ..i-3.-. SK RS greta BeOS ees ee ae 2476 8727 
N. R. Peet & Son, Inc. v. Rockland County Fruit Farms, 

Inc. PACA Doc. No. 5106. Failure to pay purchase price 

—Rejection without reasonable cause—Effect of failure 

of respondent to take delivery at agreed time—Breach 

of contract—Principal and agent—Accord and satisfac- 

tion—Ratification—Authority of agent—Failure to show 

GBR RNOPSRRIRIACRION 56 bon os i oe nse 2417 475 
National Produce Distributors, Inc. v. Evansville Fruit 

Company PACA Doc. No. 5275. Failure to pay balance 








of murchise price—Default*__....... 24. ...--cka~- 2364 252 
Neal Tyler & Sons v. Cash Produce. PACA Doc. No. 5345. 

Failure to pay balance of purchase price—Default* __-___ 2465 656 
Nease Brothers v. Stevens Produce Company. PACA Doc. 

No. 5444. Failure to pay purchase price—Default*_-_--_-_- 2633 1447 


Painter Produce Exchange v. Yonk Rubin & Son. PACA 

Doc. No. 5189. Failure to pay purchase price—Evidence 

—Failure to establish agency—Inapplicability of Virginia 

and Pennsylvania state statutes of frauds*__...------- 2632 1443 
Palmer C. Mendelson Co. v. United Fruit & Produce Co. 

PACA Doc. No. 4963. Unlawful rejection—Evidence 








showing celery of type ordered—Damages*-_-__---------- 2495 819 
Paris v. Utah Potato House. PACA Doc. No. 5375. Failure 
to necount and pay—Detanit® =... 3. nse coon 2508 856 


Patane Brothers v. A. DeLorenzo & Son, Inc. PACA Doc. 

No. 5227. Failure to pay agreed obligation—Evidence 

showing onions were of merchantable quality and in com- 

pliance with contract—Evidence failing to show settle- 

UE a ini a he aa 2563 1108 
Pearl Grange Fruit Exchange, Inc. v. Joseph Martinelli & 

Co., Inc. PACA Doc. No. 5268. Misrepresentation of con- 

GG TE ORNs shes coos Hace Ske a tewsens 2540 1500 
” PACA Doc. No. 5269. Failure to pay purchase price— 

Contract of purchase and sale—Conditional modification 

SUED OC CURMIIONS ockk hccitdn nde candehetinwdnecande 2541 1005 
Persley, Rufus v. Peter Michael Florio, Morris Ornstein, 

and Ernest Pepe. PACA Doc. No. 4830. Failure to pay 

purchase price—Principal and agent—Undisclosed agency 

—Liability of principal and agent—Contract of purchase 

















* Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest and Subject-Index in this issu: of 
Agriculture Decisions.—Ed. 
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and sale—Evidence—Alleged breach of guaranty and 
failure to comply with conditions precedent by seller— 
Contract of purchase and sale not affected by separate 
agreement between parties to guard produce until har- 
vested—Watchman not guarantor against theft*___-_-_- 2395 373 
Peshastin Fruit Growers Association v. Mathew Mercurio. 
E PACA Doc. No. 5195. Cancellation of contract treated 
E as unlawful rejection—Damages*-_-_-_------------------- 2333 86126 
q v. The Fisher Bros. Company. PACA Doc. No. 5311. Stay 
OO i I i att oes ee ea a ee een, 2637 1458 
Peter Martori’s Sons, Inc. v. Posnack & Rosenthal. PACA 
Doc. No. 4919. Failure to pay balance of purchase price— 
Evidence—Failure to prove breach of contract—Ac- 
ceptance by buyer—Burden of proof as to seller’s alleged 
breach and damages—Contract of purchase and sale— 
DRCNet eee 2572 
475 | Philadelphia Produce Credit & Collection Bureau v. See 
Way Produce Distributors, Inc. PACA Doc. No. 5437. 
Failure to pay purchase price—Default*________-_----- 2623 1365 
Piowaty Bros. v. Portera Fruit & Produce Co. PACA Doc. 
No. 5371. Failure to pay balance of purchase price— 
Si@eianien. Ge Harte? oi ot ce tinmoe enue 2619 1345 
Ritter-Lown Company v. Ritter Brothers Company. PACA 
Doc. No. 4951. Prior order stayed pending decision on 
petition: for reconsideration.............=........--==~=< 2642 1474 
Robinson, Mat v. George C. Estes, t/a Estes Market. PACA 
Doc. No. 5336. Failure to pay balance of purchase price 
1443 | wim Sep gk oe rg Cae 
Rocky Ford Onion Growers Cooperative Association v. 
Bailey Produce Co., Inc. PACA Doc. No. 5258. Failure 


976 


1141 


1235 


727 


1134 


252 


656 


1447 


2462 647 


819 to pay balance of purchase price—Default*___________- 2334 130 
Roscoe Skipper, Inc. v. City Produce Company. PACA Doc. 
856 No. 5381. Failure to pay purchase price—Default*_____- 2515 879 


Rosenthal v. Boston Tomato Company, Inc. PACA Doc. No. 
4803. Failure to pay purchase price—Effect of purchase 
after inspection—Implied warranty—Reliance upon 


seller’s skill or judgment—Evidence*__.___-_._-_------ 2426 507 
1108 Rosenthal Company, Inc. v. Earl Hamlin Spaulding. PACA 
t Doc. No. 5243. Failure to pay balance of purchase price 
—— PEE ccnacecaseuwiace man suainiasuseceeu nen 2329 §=117 
1500 v. Evansville Fruit Company. PACA Doe. No. 5346. Failure 
to pay balance of purchase price—Default*___________- 2467 662 
v. Illinois Wholesale Produce Company. PACA Doc. No. 
L005 5333. Failure to pay purchase price—Default*_________~ 2459 642 


S. A. Gerrard Company v. William F. Helm & Son. PACA 
Doc. No. 5187. Denial of petition for rehearing and re- 
consideration—Petition to reopen after default when 


I 55 i sa asthe tech a la ail cath as x asia ciliates 2427 612 

: sili leat 
~~ ; * Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest and Subject-Index in this issue of 


Agriculture Decisions.—Ed. 
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S. N. Beard and Company v. Milton Schoenburg. PACA 
Doc. No. 5142. Failure to pay balance of purchase price— 
F.o.b. acceptance—Breach of warranty—Lack of right 
of rejection or resale of produce for seller’s account— 
Measure of damages based on breach of warranty* 

” PACA Doc. No. 5142. Dismissal—Petition for recon- 
sideration—F.o.b. acceptance—Breach of warranty—Lack 
of right of rescission* 

San Pat Vegetable Co., Inc. v. Curtis & Company. PACA 
Doc. No. 5102. Failure to pay balance of purchase price.* 

Sam Egalnick Company v. Ben Cole Produce Company. 
PACA Doc. No. 4988. Failure to account and make pay- 
ment under joint account agreement—Evidence—Failure 
and refusal truly and correctly to account—Partnership 
—Individual partners as parties—Account by partner for 
secret profits* 

Samuel P. Mandell Company v. Seeway Produce Distribu- 
tors, Inc. PACA Doc. No. 53899. Failure to pay purchase 
price—Default* 

Scenic Citrus Cooperative v. Grappel Brothers. PACA Doc. 
No. 5395. Failure to pay amount of loss sustained— 
Default* 

Schuman Company (The) v. E. L. Barlow. PACA Doc. 
No. 4959. Unlawful rejection of commodity—F.o.b. ac- 
ceptance final sale—Damages—Contract of purchase and 
sale—Evidence—Effect of failure to object to confirma- 
tion of sale—Contracts—Suitable shipping condition— 
Liability for produce purchased on joint account* 

PACA Doc. No. 4959. Dismissal of petition for recon- 
sideration 

. J. E. Nelson & Sons. PACA Doc. No. 5075. Unlawful 
rejection—Waiver of claim for damages—Breach of con- 
tract no defense in purchase on f.o.b. acceptance final 
basis—Waiver of statute of frauds—Evidence—Terms of 
contract of purchase and sale* 

Sechler v. Tom Black, Inc. PACA Doc. No. 5161. Failure to 
pay balance of purchase price—Assignment of claim— 
Right of assignor to maintain proceeding—Effect of 
failure to defend counterclaim based on lack of suitable 
shipping condition—Jurisdiction of Secretary—Effect of 
failure to file counterclaim within limitation period*-~_-- 

Shapiro v. Ben Aaron, Inc. PACA Doc. No. 5384. Failure 
to reimburse for deficit in consignment transaction— 
Default* 2530 966 

v. Reuben Rosenthal Co. PACA Doc. No. 5397. Failure to 
pay purchase price—Default—Jurisdiction—Transaction 
in interstate commerce* 2549 1025 

* Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest and Subject-Index in this issue of 
Agriculture Decisions.—Ed. 
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Sieban & Byrnes, Inc. v. N. Scata Wholesale Fruit & 
Produce. PACA Doc. No. 5385. Failure to pay purchase 
price—Default* 2531 

Simmons & Mount, Inc. v. Joseph Martinelli & Co., Ince. 
PACA Doc. No. 5200. Failure to pay purchase price— 
Evidence held insufficient to show unmerchantable condi- 
tion when delivered* 

” vy. W. L. Muse Company. PACA Doc. No. 5432. Failure to 
pay reduced purchase price—Default* 

Singer, H. N. v. Allen C. Miller and Clifford L. Miller. 
PACA Doc. No. 5215. Unlawful rejection—F.o.b. accept- 
ance—Damages* 

Snively Groves, Inc. v. City Produce Company. PACA Doc. 
No. 5387. Failure to pay purchase price—Default* 

Steve Dart Company v. Mexican Produce Company. PACA 
Doc. No. 4824. Evidence—Damages—Breach of contract 
—Amount offered in settlement—Lack of suitable ship- 
ping condition—Damages—Failure to deliver commodity.* 

Taylor’s Farm Products v. American Oriental Wholesale 
Grocery Company. PACA Doc. No. 5248. Failure to ac- 
cept produce—Evidence—Documents showing terms of 
contract* 

Tonasket Ellis-Forde Growers and Peshastin Fruit Growers 
Association v. Edmonson Brokerage Company. PACA 
Doc. No. 5312. Failure to pay balance of losses on resale 
—Assignment—Default—Damages* 

Torvig Sealander Fruit, Inc. v. L. D. Robinson Company. 
PACA Doc. No. 5285. Failure to pay purchase price— 
Default* 

Tri-State Produce Company v. John H. Barr Company. 
PACA Doc. No. 5104. Reparation—Excessive brokerage 


Turner’s Bananas v. Cave City Fruit Company. PACA Doc. 
No. 5252. Failure to pay balance of purchase price— 
Default* 
Turner Packing Company v. Flavor Fresh Foods Company. 
PACA Doc. No. 5002. Vacation of stay order* 
Visconti Bros. v. Alfred Schiano. PACA Doc. No. 5287. 
Failure to pay purchase price—Default* 
W. A. White Brokerage Company v. Belzer Fruit Company. 
PACA Doc. No. 5133. Failure to pay balance of purchase 
price—Failure to show breach of warranty—Excessive 
decay due to nature of commodity and manner of 
handling* 123 
Webster & Kendall Company v. American Steak Company. 
PACA Doc. No. 5260. Failure to pay brokerage fee*____ 132 
Weitz, Geo. A. v. Rex Youngberg. PACA Doc. No. 5421. 
Failure to pay purchase price—Default* 1127 
* Hint to important legal and economic points contained in decision. Reference to other 


points involved in this case will be found in Index-Digest and Subject-Index in this issue of 
Agriculture Decisions.—Ed. 
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Wesco Foods Company v. Clasen Fruit & Cold Storage 
Company. PACA Doc. No. 4735. Petition for reconsidera- 
tion granted—Failure to deliver in accordance with 
contract terms—Lack of suitable shipping condition— 
PAR eh Oe Se Sk re ea 

Western Vegetable Distributors, Inc. v. Showker Brothers, 
Inc. PACA Doc. No. 5301. Failure to pay purchase price 
ieee 2 Sh rr hg a rate 

White Horse Market v. Oscar Adderholdt. PACA Doc. No. 
5400. Failure to pay agreed amount—Default*____----- 

William Turino Company v. Dan Storey. PACA Doc. No. 
5148. Failure to pay balance of purchase price—Accept- 
ance of check as not constituting accord and satisfaction* 

” PACA Doc. No. 5148. Dismissal—Petition for reconsidera- 
I al a a ae ate i acer 

Willie Fraden Tomato Co. v. Jones Produce Company. 
PACA Doc. No. 5380. Failure to pay balance of purchase 
DUNNO en ot ewes woe eeceL ea caenee & 

v. Wilmington Produce Co. PACA Doc. No. 5235. Failure 
to pay purchase price—Default*__._.......----------- 

Wishnatzki & Nathel v. Lake Erie Fruit and Vegetable 
Company. PACA Doc. No. 5310. Failure to pay balance 
Of purchase mrice—Detawit’ . .._ osc nnn ccexe~- 

Zimmerman Brothers v. Hazleton Fruit & Produce. PACA 
Doc. No. 5304. Failure to pay purchase price*__-------- 

PACA Doc. No. 4850.** Dismissal—Failure to show breach 
of contract—Confirmation of sale—Effect of failure to 
make timely objection—Grade of produce under term of 
f.o.b. acceptance final—Destination inspection not re- 
versing shipping point determination—Tolerance—JU. S. 
MRIS I, A ON ha i os ce cima 

PACA Doc. No. 4872.** Dismissal—Settlement between 
RENE ise oot dire din ae eet ee Se teeta gales wees 

PACA Doc. No. 4923.** Dismissal—Failure to sustain 
burden of proof—Contract of purchase and sale—Evi- 
dence of sale by description—Evidence failing to estab- 
lish commodity was not in suitable shipping condition— 
Evidence failing to establish lack of conformity of con- 
tract of purchase and sale with OPA ceiling prices*_-__-_ 

PACA Doc. No. 4923.** Stay order—Extension of time to 
file petition for reconsideration. ........................ 

PACA Doc. No. 4923.** Dismissal—Petition for recon- 
sideration—Failure to establish lack of suitable shipping 
condition—Evidence—Admissibility before presiding of- 





* Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest and Subject-Index in this issue of 


Agriculture Decisions.—Ed. 
** As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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a PACA Doc. No. 4925.** Reconsideration or rehearing— 

Notice of rejection of commodity for breach of warranty* 2501 846 
PACA Doc. No. 4951.** Dismissal—Breach of contract— 

MN i a ca le ceeds pe 2626 1377 
PACA Doc. No. 5005.** Contribution—Agreement—Proceed- 
867 ing held in abeyance pending issuance of further order 
—Joint venture—Partnership—Good faith—Liability of 
partner—Obligation of partner—Joint liability—Contri- 
487 bution from copartner—Notice to partner notice to all— 

Liability of copartner for contribution*__..------------ 2451 615 
PACA Doc. No. 5005.** Dismissal of petition for recon- 

SUNN a as ne ks oa ee hoe 2479 734 
PACA Doc. No. 5006.** Dismissal—Failure to ship within 
reasonable time—Effect of breach of primary contract 

upon liability under guaranty contract*___------------- 2338 140 
PACA Doc. No. 5009.** Dismissal—Failure to give notice 
451 of defect of commodity within reasonable time under law 
of California—Effect of failure to give notice of defect 
of commodity within reasonable time under law of Kansas 
900 —Application of rule of conflict of laws—Filing of com- 
plaint held made within limitation period—Arbitration 

514 agreement as not precluding jurisdiction of Secretary*-._ 2603 1252 
PACA Doc. No. 5022.** Dismissal with prejudice—Settle- 
$idwt DetwneN WANEIOE 62 en ee 
PACA Doc. No. 5024.** Suitable shipping condition—Mean- 
ing of term—Dismissal—Evidence—Failure to sustain 

374 burden of proof—Latent defects*............---------- 2566 1116 

PACA Doc. No. 5051.** Dismissal—Stipulation between 

NN na si ea te ale ee ee 

PACA Doc. No. 5055.** Dismissal—Failure to fulfill condi- 

tion precedent—Evidence—Disputed date of transaction* 2419 489 
PACA Doc. No. 5117.** Dismissal—Settlement between 7 
pia 8 an See ee ele es cee ON Tee ee eee 2574 1143 


36 PACA Doc. No. 5123.** Dismissal—Suitable shipping con- 
dition* 2339 #86146 


09 PACA Doc. No. 5147.** Principal and agent—Evidence— 
Failure to show agent was purchaser—Misleading and 
false statements not constituting violation of act unless 
made for fraudulent purposes*_____....--------------- 2561 
PACA Doc. No. 5150.** Agency—No basis shown for hold- 
ing agent personally liable for purchase price*--------- 2560 
44 PACA Doce. No. 5156.** Dismissal of complaint—Settlement 
Dotwoalk paniets 2) 2. kos oo eae 
PACA Doc. No. 5157.** Dismissal—Evidence—Burden of 
proof—Shortages—Shipper not liable for loss after un- 
loading produce*®................. SE Reet 2599 
PACA Doc. No. 5176.** Dismissal of complaint—Settlement 
ON BATION os se de pea ee 2521 


088 


606 


2502 849 


1101 
1097 
2520 899 


87 
1238 


900 


58 sdcsseitaincaclinaem eee 

* Hint to important legal and economic points contained in decision. Reference to other 
er points involved in this case will be found in Imdex-Digest and Subject-Index in this issue of 
of Agriculture Decisions.—Ed. 

** As explained in Prefatory Note, the identitig ; of the parties are not disclosed.—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued . Page 
PACA Doc. No. 5177.** Dismissal—Rolling car—Effect of 
failure to divert at proper point—Through rate unpro- 
tected—Effect of agreement by buyer to accept shipment 

where through rate not protected* 2475 723 
PACA Doc. No. 5180.** Dismissal—Settlement between 

parties 2542 1010 


PACA Doc. No. 5191.** Dismissal—Settlement between 
parties 2416 474 
PACA Doe. No. 5198.** Dismissal—Disciplinary complaint* 2513 876 

PACA Doc. No. 5201.** Dismissal—Withdrawal of com- 
2457 635 


PACA Doc. No. 5206.** Dismissal—Settlement between 
parties 2365 254 


PACA Doc. No. 5211.** Dismissal—Settlement between 
2455 633 


PACA Doc. No. 5212.** Dismissal—Settlement between 

parties 2562 1107 
PACA Doc. No. 5222.** Dismissal—Failure to prove breach 

of warranty—Delivered sale* 2432 526 
PACA Doc. No. 5228.** Dismissal—Settlement between 

parties 2543 1010 
PACA Doc. No. 5241.** Dismissal—Time of shipment— 

Rolling car—Evidence—Failure to show misrepresenta- 

tion by seller* 2635 1452 
PACA Doc. No. 5247.** Dismissal—Settlement between 

parties 2407 405 


PACA Doc. No. 5253.** Dismissal—Settlement between 
2340 151 

PACA Doc. No. 5254.** Dismissal—Failure to prove breach 
of contract 2535 978 


PACA Doc. 3 
parties 2361 244 


PACA Doc. . 5266.** Dismissal—Settlement between 
parties 2504 851 


PACA Doc. , 
parties 2420 494 


PACA Doc. , 
parties 2489 808 
PACA Doc. No. 5311.** Dismissal—Lawful rejection—Des- 
tination inspection indicating injury did not occur in 
transit* 1362 
PACA Doc. No. 5313.** Dismissal—Settlement between 
SGOE sc cose hea bes siceteecatondee ne Meee 1243 
PACA Doc. No. 5322.** Dismissal—Settlement between 
parties 1222 
* Hint to important legal and economic points contained in decision. Reference to other 


points involved in this case will be found in Index-Digest and Subject-Index in this issue of 


Agriculture Decisions.—Ed. 
** As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued No. Page 
PACA Doc. No. 5328.** Dismissal—Settlement between 
parties 2461 647 
PACA Doc. No. 5331.** Dismissal of complaint and counter- 
claim—Settlement beween parties 2556 1052 
PACA Doc. No. 5350.** Dismissal—Settlement between 
parties 2505 852 
PACA Doc. No. 5391.** Dismissal of notice to show cause* 2547 1020 
PACA Doc. No. 5403.** Dismissal—Settlement between 
parties 2601 1244 
PACA Doc. No. 5405.** Dismissal—Settlement between 
2575 1143 
PACA Doc. No. 5449.** Dismissal—Settlement between 
parties 1496 
* Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest and Subject-Index in this issue of 


Agriculture Decisions.—Ed. 
** As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 





